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1903. Supply (No. 1). No. 1. 



SUPPLY (No. 1). 



No. 1 of 1903. 

An Act to grant and apply out of the Consolidated 
Revenue Fund a sum for the service of the 
year ending the thirtieth day of June One 
thousand nine hundred and four. 

[Assented to 4th July, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, Preamble, 
and the House of Representatives of the Commonwealth of 
Australia, for the purpose of appropriating the grant originated in 
the House of Representatives, as follows : — 

1. This Act .may be cited as the Supply Act (No. 1) 1903-4. short title. 

2. There shall and may be issued and applied for or towards making lasueand 
good the. supply hereby granted to His Majesty for the service of the £761000**"* °' 
year ending the thirtieth day of June One thousand nine hundred 

and four the sum of Seventy-five thousand pounds out of the Con- 
solidated Revenue Fund, for the purposes and services expressed in 
the Schedule to this Act, and the Treasurer is hereby authorized and 
empowered to issue and apply the moneys authorized to be issued 
and applied. 

3. The said sum shall be available to satisfy the warrants under sum available 
the hand of the Governor-General in respect of any purposes and setforth i?^**^ 
services set forth in the said Schedule. schedule. 

4. No moneys shall be expended under the authority of this Act Limit otperkxi 
after the thirtieth day of June One thousand nine hundred and four. ° ^^^^ ""' 



SCHEDULE. 



ADVANCE TO THE TREASURER. 

To enable the Treasurer to make Advances to public officers and to meet 
expenditure, particulars of which will afterwards be included in a 
parliamentary appropriation . . . . . . . . £75,000 
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■No. 2. 



Senate Elections, 



1903. 



Short title. 



SENATE ELECTIONS. 



No. 2 of 1903. 

An Act to make further provision for the Election 

of Senators. 

[Assented to 15th July, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate,, 
and the House of Representatives of the Commonwealth of 
Australia, as follows : — 

1 . This Act may be cited as the Senate Elections Act 1903. 



Incorporation. g. This Act shall bc incorporated and read as one with the Common 

wealth Electoral Act 1902. 



DeAuitions. 



Application of 
Act. 



Conduct of 
election. 



3. In this Act — 

'* Casual vacancy " means a vacancy in the place of a Senator 
occurring before the expiration of his term of service. 

" Periodical vacancy " means a vacancy in the Senate occurring 
at the expiration of the term of service of a Senator. 

4. When at an election of Senators for a State to fill periodical 
vacancies one or more Senators are to be elected to fill casual vacan- 
cies the provisions of this Act shall apply. 

5. The election of Senators to fill the periodical vacancies and of 
Senators to fill the casual vacancies shall be conducted as one election 
of Senators. 



Number of 6. The number of candidates required to be elected at the election 

efected. ^ shall be the whole number required to fill the periodical and the 

See Principal Act, caSUal Vacaucics. 

ss. 106, 107, 108, 

150. 

The writ. 

See Principal 
Act, s. 86. 



Nominations. 

See Principal 
Act, 8. 99. 

The Scrutiny. 

See Principal 
Act, bT 161. 



7. The writ for the election may be in the form in Schedule A to 
this Act. 

8. Nominations may be in the form in Schedule B to this Act. 

9. — (1.) Those of the elected candidates, to the number of the 
periodical vacancies, who receive the greatest number of votes shall 
be elected to fill the periodical vacancies. 

(2.) In the event of an equality of votes between two or more 
elected candidates, not all of whom can be elected to fill the periodical 



1903. Smote Elections. No. 2. 3 

vacancies, the Commonwealth Electoral Officer for the State shall give 
a casting vote for the purpose of deciding which of them shall be 
elected to fill the periodical vacancies. 

(3.) The elected candidates who are not elected to fill the periodical 
vacancies shall be elected to fill the casual vacancies. 

10. The Commonwealth Electoral Officer shall-i- Theretumoftha 

(a) In declaring the result of the election, declare the names of see Principal 
the candidates elected to fill periodical vacancies, and the ^^* ** ^^' 
names of the candidates elected to fill casual vacancies ; 
and 

(6) In certifying by indorsement on the original writ the names <r^ 
the candidates elected, certify which of them are elected to 
fill periodical vacancies, and which of them are elected to 
fill casual vacancies. 

11. The powers of the Court of Disputed Returns in respect of ^urtofDJaputed 
any petition disputing the election or return, shall include the power g^ prfjicipai 
to declare — ^^ *• ^^^v 

(a) That any candidate, who was returned as elected to fill a 

periodical vacancy, was elected to fill a casual vacancy : 
(6) That any candidate, who was returned as elected to fill a 

casual vacancy, was elected to fill a periodical vacancy : 
(c) That any candidate, who was not returned as elected, was 

elected to fill a periodical vacancy or a casual vacancv as 

the case may be. 



SCHEDULE A, Section?. 

Writ for the Election of Senators. 




Commonwealth aCMKjffi of Australia. 

His Majesty the King. 

To the Commonwealth Electoral Officer for the State of 

[here insert name of State], 
Greeting. 

We command you to cause election to be made according to law of [here insert 
numtier to be elected to fill periodical vacancies] Senators for our State of [here insert 
name of State] to serve in the Senate of the Parliament of the Commonwealth of 
Australia from and after the first day of January, 19 , and of [here insert number 
to be elected to fill casual vacancies] Senator for our said State to serve in the Senate of 
the said Parliament from and after the date of election. And we 

appoint the day of 19 , at twelve o'clock noon, to 

be the day and time before which nominations of Senators at and for the said election 
are to be made. And we appoint the day of 19 , 

to be the day on which the poll is to be taken in the event of the said election being 
contested. And we appoint [here insert name of building] at [here insert name of town] 
to be the place of nomination at the said election. And we command you to indorse 
on this our writ the names of the Senators elected and to return it so indorsed to our 
Governor in and over our said State on or before the day of 19 . 

Witness [here insert the title of the Oovernor of the State issuing the ivrit] at [here 
insert place] in our said State the day of in the year of 

our Lord One thousand nine hundred and 

By His Excellency's command. 
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Section 8. 



No. 2. Senate Eiedions; 1903. 

SCHEDULE B. 

Commonwealth of Australia. 

State of [here insert name of State], 
Nomination of Senator* 

To the Commonwealth Electoral Officer for the State of [here insert name of State], 

We, the undersigned electors on the Electoral RoU for the State of [here insert 

name of State], do hereby nominate [here insert the Christian name, surname, residence, 

and occupation of the person nominated] as a Senator for the State of [here insert name 

of State]r to senre in the Senate of the Parliament of the Commonwealth. 

Dated the day of 19 



Signatures of Nominators. 



Places of Living. 



Foiling Places. 



NamberonEoU. 



[Signature of Candidate.] 



I, of 

consent to the above nomination, and to act if elected. 

Witness — 

Address — 

N.B. — The Candidate's consent to the nomination may be on a separate paper and 
in any form, but if given on the nomination paper in the above form its sufficiency 
is not to be questioned. 



SUGAR REBATE ABOLITIOK 



Short title. 



Abolition of 
rebate. 



No further rebate 
to be paid. 



No. 3 of 1903. 

An Act to abolish the Rebate of Excise Duty on 

Sugar. 

[Assented to 30th July, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 
Australia, as follows : — 

1 . This Act may be cited as the Sitgar Rebate Abolition Act 1903. 

2. The Schedule to the Excise Tariff 1902 is hereby amended by 
the omission of the provision for a rebate of excise duty on sugar. 

3. After the commencement of this Act no such rebate as afore- 
said shall be paid to any grower of sugar-cane or beet, and no rebate 
note for any such rebate shall be issued. 



1903, Sugar Bounty. , No. 4. 



SUGAE BOUNTY. 



No. 4 of 1903. 

An Act to provide for a Bounty to Growers of 

Sugar-Cane and Beet. 

[Assented to 30th July, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Eepresentatives of the Commonwealth of 
Australia, as follows : — 

1 . This Act may be cited as the Su^ar Bounty Act 1903, short utie. 

2. There shall be paid out of the Consolidated Revenue Fund, which Bounty on white- 

- -11 •It Tij^ f grown sugar-cane 

IS hereby appropriated accordmgly, to every grower of sugar-cane or or beet. 
beet within the Commonwealth in the production of which sugar-cane 
or beet white labour only has been employed after the twenty-eighth 
day of February One thousand nine hundred and three, or for a period 
of twelve months immediately preceding the delivery thereof for manu- 
facture, a bounty, at the rates provided by this Act, on all such sugar- 
cane or beet delivered for manufacture after the commencement of this 
Act and before the first day of January One thousand nine hundred 
and seven. 

Provided that no bounty shall be paid ia respect of the production 
of sugar on land which has been cultivated by other than white labour 
after a bounty has been paid in respect of the production of sugar 
thereon. 

Provided that nothing in this section shall authorize the payment 
of any bounty for any sugar-cane or beet in respect of which any 
planting has been done by other than white labour after the twenty- 
eighth day of February One thousand nine hundred and three. 

3. The bounty in the case of sugar-cane shall be at the rate of calculation of 
four shillings per ton calculated on cane giving ten per cent, of sugar, ^^ ^^^ **^^^ 
and shall be increased or reduced proportionately according to any 
variation from this standard. 

, 4. The bounty in the case of beet shall be at the rate of forty shil- calculation of 
lings per ton on the sugar-giving contents of the beet. *^^*^ °^ *^*" 

5. It may be prescribed by Regulation that the average jsugar- Asoertainment of 

o c? sucEar-Kivms 

giving contents of the sugar-cane or beet in any particular district contenta. 
shall for the purposes of this Act be taken to be the sugar-giving 
contents of each lot of sugar-cane or beet in that district. 

C. 10824. ^ 



No. 4. 



Sugar Bounty. 



1903. 



Allowanoe of 
bounties. 



Rebates to be 
deemed to be 
bounties. 



Regulations. 



Application of 
B^olationshi 
respect of 
rebifttes. 



6. All bounties shall be allowed at the time of the delivery of. the 
sugar-cane or beet for manufacture upon the ascertainment in manner 
prescribed of the sugar-giving contents. 

7. All rebates of excise duty on sugar paid before the commencement 
of this Act shall be taken to have been paid as bounties under this 
Act. 

8. — (1.) The Governor-General may make Regulations not incon- 
sistent with this Act prescribing all matters which by this Act are 
required or permitted to be prescribed or are necessary or convenient 
to be prescribed for giving effect to this Act. 

(2.) All Regulations so made shall — 

(a) be notified in the Gazette ; 

(6) take efiect from the date of notification, or from a later date 

to be specified in the Regulations ; and 
(c) be laid before both Houses of the Parliament within* seven days 

after notification if the Parliament is then sitting, and if 

not then within seven days after the next meeting of the 

Parliament. 

(3.) If either House of the Parliament, within fifteen sitting days 
after such Regulations have been laid before it, passes a resolution dis- . 
allowing any Regulation, that Regulation shall thereupon cease to have 
effect. 

9. Subject to any such Regulations, the Regulations with respect 
to rebate of excise duty on sugar-cane, made in exercise of the powers 
conferred by the Excise Act 1901 and the Excise Tariff 1^02, shall for 
the purposes of this Act be taken to have been made under this Act, 
and shall have effect accordingly ; but so that wherever the words 
" rebate " or " rebate of excise duty " occur therein, the word 
" bounty " shall be taken to be substituted therefor. 



1903, Swpply {No. 2). No. 5. 



SUPPLY (No. 2). 



No. 5 of 1903. 

An Act to grant and apply out of the Consolidated 
Eevenue Fund a sum for the service of the year 
ending the thirtieth day of June One thousand 
nine hundred and four. 

[Assented to 30th July, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, preamble, 
and the House of Representatives of the Commonwealth of 
Australia, for the purpose of appropriating the grant originated in 
tie House of Representatives, as follows : — 

1 . This Act may be cited as the Supply Act {No. 2) 1903 -4. ' short tiuo. 

2 . There shall and may be issued and applied for or towards making issue and 
good the supply hereby granted to His Majesty for the service of the fsSjJwo?"*^* 
year ending the thirtieth day of June One thousand nine hundred and 

four the sum of Five hundred and ninety-five thousand six hundred 
and fifty-nine pounds out of the Consolidated Revenue Fund, for the 
purposes and services expressed in the Schedule to this Act, and the 
Treasurer is hereby authorized and empowered to issue and apply 
the moneys authorized to be issued and applied. 

3. The said sum shall be available to satisfy the warrants under the smnavaflabitf 
hand of the Governor-General in respect of any purposes and ser- ietflSfflT^ 
vices set forth in the said Schedule. schedule. 

4. No moneys shall be expended under the authority of this Act Limit of period 
after the thirtieth day of June One thousand nine hundred and four. ^' ®^**^ **^^ 



[SCHEDULE.] 



B 2 



& No. 6. Judiciary. 1903. 



JUDICIARY. 



No. 6 of 1903. 

An Act to make provision for the Exercise of the 
Judicial Power of the Commonwealth. 

[Assented to 25th August, 1903]. 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 
Australia, as follows : — 

Part I. — Preliminary. 
Short title and 1. This Act may be cited as the Judiciary Act 1903, and is divided 

Part I. — Preliminary, ss. 1-3. 

4.;^^ „^;i «^„+ r.^ *.v.^ Justices of the High Court, ss. 4-9. 
tion and seat ot the V ^ , , , , ^ in ia 

Hiffh Court I High Court, ss. 10-14. 

' Exercise of Jurisdiction, s. 15. 

Single Justices, ss. 16-18. 

A Full Court, ss. 19-23. 

Enforcement of Process, ss. 24, 25. 

Costs, ss. 26, 27. 
^ Absent Defendants, ss. 28, 29. 

Part IV. — Original 

Jurisdiction of the ]- ss. 30 — 33. 
High Court. 

Part 

Jurisdiction 
High 

Part VI. — Exclusive and Invested Jurisdiction, ss. 38, 39. 

Part VII. — Removal of Causes, ss. 40-46. 

Part VIII —Mem- i ^^^^^^ °^ Justices, ss. 47, 48, 
bers and Officers of \ Barristers and Solicitors, ss. 49. 50. 

the High Court. [ ^Srharss.^i. 

Part IX. — Suits by and against the Commonwealth and the 

States, ss. 56-67. 



Part III. — Jurisdic- 
tion and Powers of 
the High Court 
generally. 



i 



. T '. P? ^, Appeals, ss. 34, 35. 

irisdiction of the } -u t n i. o/;q^ 

. , ^ ^ rower of Court, ss. 36, 37. 

.igh Court. J 






,1903. Judiciary, No. 6. £ 

Part X.-Criminal \t'^fTt^r^i^''^^'^'lt\. 
Jurisdiction. \ I^^^ictable Offences, ss. 69-71. 

t Appeal, ss. 72-77. 

(Appearance of Parties, s. 78. . 
Application of Laws, ss. 79-81. 
Venue, ss. 82-85. 
Eules of Court, ss. 86, 87. 

2. In this Act, unless the contrary intention appears— mterpretetion. 

Suit " includes any action or original proceeding between parties ; 
Cause " includes any suit, and also includes criminal proceedings ; 
Matter " includes any proceeding in a Court, whether between 
parties or not, and also any incidental proceeding in a cause or matter ; 

" Plaintiff " includes any person seeking any relief against any other 
person by any form of proceeding in a Court ; 

" Defendant " includes any person against whom any relief is 
sought in a matter or who is required to attend the proceedings in a 
matter as a party thereto ; 

" The Chief Justice " includes any Justice upon whom the powers 
and duties of the Chief Justice devolve for the time being ; 

'* Judgment " includes any judgment decree order or sentence ; 

" Appeal " includes an application for a new trial and any proceed- 
ing to review or call in question the proceedings decision or jurisdiction 
of any Court or Judge. 

3. The Claims aqainst the Commonwealth Act 1902 is hereby repealed. Repeal of Act 

^ ./ r No. 21 of 1902. 

Part II. — Constitution and Seat of the High Court. 

Justices of the High Court. 

4. The High Court shall be a superior court of record, and shall Judges, 
consist of the Chief Justice and two other Justices, who shall re- 
spectively be appointed by commission. 

5. The qualification of a Justice of the High Court shall be as Quauacatioa 
follows : — He must either be or have been a Judge of the Supreme °jj ^T* 
Court of a State, or be or have been a practising barrister or solicitor of 

the High Court or of the Supreme Court of a State of not less than 
five years' standing. 

6. The Justices other than the Chief Justice shall have seniority ^'"o'**y- 
according to the dates of their commissions, or when the commissions 

' of two or more of them bear the same date accordi g to the precedence 
assigned to them by their commissions, or failing such assignment 
according to the order of their being sworn. 

7. — (1.) In case of the absence of the Chief Justice from the Com- J^°of chief 
monwealth, or of his inability to perform the duties of his office, all Justice. 

TT ^ A7R 

the duties and powers of the Chief Justice shall, during such absence 
or inability, devolve upon the senior Justice. 
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(2.) In case of the absence from the Commonwealth or inability of 
any Justice upon whom such powers and duties devolve, they shall 
during such absence or inability devolve upon the Justice who is next 
in seniority. 

Justices not to 8. A Justicc of the High Court shall not be capable of accepting or 
oe. j^Qj^^g j^j^y other office or any other place of profit within the Com- 
monwealth, except any such judicial office as may be conferred upon 
him by or under any law of the Commonwealth. 



Oath or 
affirmation of 
allegiance and 
of office. 

81 & 32 Vict. 
c 72 s. 4. 



Seat of the 
High Court. 



Registries. 



Place of sitting. 



9. Every Justice of the High Court shall before proceeding to dis- 
charge the duties of his office take an oath or affirmation of allegiance 
in the form in the Schedule to the Constitution, and also an oath or 
affirmation in the form following : — 

I A.B. do swear that I will well and truly serve our Sovereign Lord 
the King in the office of a Justice of the High Court of Australia 
and I will do right to all manner of people according to law 
without fear or favour affection or ill-will : So help me GOD. 

Or I A.B. do solemnly and sincerely promise and declare that 
(cfec. as cAove, except the words " So hdp me GOD "). 

Seat of the High Court, 

10. The principal seat of the High Court shall be at the seat of 
Government. Until the seat of Government is established, the 
principal seat of the High Court shall be at such place as the Governor- 
General from time to time appoints. 

11. — (1.) There shall be a Principal Registry of the High Court, 
which shall be at the principal seat of the Court. 

(2.) There shall also be a District Registry of the High Court in 
every State except the State in which the principal seat of the Court 
is situated. Such District Registry shall be at the seat of Govern- 
ment of the State. 

(3.) The Governor-General may on the recommendation of the 
Justices of the High Court, or a majority of them of whom the Chief 
.Justice is one, establish District Registries at other places within any 
State or Territory. 

12. Sittings of the High Court shall be held from time to time as 
may be required at the principal seat of the Court and at each place at 
which there is a District Registry. 



Matter heard at 1 3. When any causc or matter has been heard at a sitting of the 
be^urtherT^it High Court held at any place the Justice or Justices before whom the 
place ** *^°*^*^°' matter was heard may pronounce ju(^ment or give further hearing or 

consideration to the cause or matter at a sitting of the High Court held 



Reserved 
judgments. 

Cf. Q. 57 Vict. 
No. 17 8. 8. 



at another place. 

14. — (1.) When any cause or matter, after being fully heard before a 
Full Court, is ordered to stand for judgment, it shall not be necessai^ 
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that all the Justices before whom it was heard shall be present together 
in Court to declare tlieir opinions thereon, but the opinion of any of 
them may be reduced to writing and may be read by any other Justice 
at any subsequent sitting of a Full Court at which judgment in the 
cause or matter is appointed to be delivered. 

(2.) In any such case the question shall be decided in the some 
manner, and the judgment of the Court shall have the same force and 
effect, as if the Justice whose opinion is so read had been present in 
Court and had declared his opinion in person. 

Part III. — Jurisdiction and Powers of the High Court 

GENERALLY. 



jurisdiction. 



15. The jurisdiction of the High Court may, subject to the pro- Exercise of 
visions of this Act, be exercised by any one or more Justices sitting 
in open Court. 



Single Justices. 

16. The jurisdiction of the High Court may be exercised by a cSSSer?'* ^ 
Justice sitting in Chambers in the cases fcdlowing : — 

(a) Applications relating to the conduct of a cause or matter ; 

(6) Applications relating to the custody management or pre- 
servation of property, or to the sale of property and the 
disposition of the purchase money ; 

(c) Applications for orders or directions as to any matter 
which by this Act or by Rules of Court is made subject 
to the direction of a Justice sitting in Chambers ; 

{d) Any other applications which by this or any Act or by Rules 
of Court are authorized to be made to a Justice sitting 
in Chambers. 

But on the application of either party the Justice may order the 
application to be adjourned into Court and heard in open Court. 

17. — (1.) In any matter 'pending in the High Court, not bein^ a state supreme 
matter in which th e High Court has exclusive jurisdiction, the Supreme Sith jarifldiction 
Court of a State shall, subject to any Rules oif Court, be invested ^^^ chambers, 
with federal jurisdiction to hear and determine any applications 
which may be made to a Justice of the High Court sitting in Chambers. 

(2.) Such jurisdiction may be exercised by a single Judge of the 
Supreme Court sitting in Chambers, and the order of the Judge shall 
have the effect of an order of a Justice of the High Court sitting in 
Chambers. 

18. Any Justice of the High Court sitting alone, whether in Court 5^®!?°*^®*^ 
or in Chambers, and any Judge of the Supreme Court of a State 
exercising federal jurisdiction may state any case or reserve any 
question for the consideration of a Full Court, or may direct any case 
or question to be argued before a Full Court, and a Full Court shall i^^^"* ^®^* 
thereupon have power to hear and determine the case or question. 
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A Full Court. 

19. Except as hereinafter provided, a Full Court may be consti- 
tuted by any two or more Justices of the High Court sitting together. 

20. The jurisdiction of the High Court to hear and determine 
appeals from judgments — 

(a) of a Justice of the High Court exercising the original juris- 
diction of the High Court ; or 

(6) of the Supreme Court of a State exercising federal juris- 
diction when such jurisdiction is exercised by a single 
Judge ; or 

(c) of any other court exercising federal jurisdiction ; or 

(d) of the Inter-State Commission ; 

and to hear and determine applications for a new trial of any cause 
or matter, after a trial before any such Justice or any such Court 
exercising federal jurisdiction, shall be exercised by a FuU Court. 

21. — (1.) Applications for leave or special leave to appeal to the 
High Court from a judgment of the Supreme Court of a State, or of 
any other Court of a State from which at the establishment of the Com-, 
monwealth an appeal lay to the Queen in Council, shall be heard and 
determined by a Full Court. 

(2.) The jurisdiction of the High Court to hear and determine 
appeals from judgments of the Supreme Court of a State sitting as 
a Full Court, or of any other Court of a State from which at the estab- 
lishment of the Commonwealth an appeal lay to the Queen in Council, 
shaU be exercised by a Full Court consisting of not less than three 
Justices. 

Quorum for .22. Applications to the High Court for a certificate that a question 

STpp^ai to^the as to the limits inter se of the Constitutional powers of the Common- 
wealth and those of any State or States, or as to the limits irUer se 
of the Constitutional powers of any two or more States, which has 
been decided by the High Court, is one which ought to be determined 
by the King in Council, shall be heard and determined by a Full 
Court consisting of not less than three Justices. 

23. When the Justices sitting as a Full Court are divided in opinion 
as to the decision to be given on any question — 

(a) the question shall be decided according to the decision of 
the majority, if there is a majority ; but 

(6) if the Court is equally divided in opinion, the opinion of the 
Chief Justice or if he is absent the opinion of the senior 
Justice present shall prevail, except in the case of an 
appeal from a decision of a Justice of the High Court 
. or a Judge of the Supreme Court of a State exercising 
federal jurisdiction, in which case the decision appealed 
from shall be affirmed. 

Provided that in the last-mentioned case if the Justice or Judge 
whose decision is appealed from reports to the Court that he desires 



Quorum of 
Justices on 
appeals from 
State Supreme 
Courts. 



King in 
Council or to 
High Court. 



Decision in case 
of difference of 
opinion. 

Qd. law. 
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ttat the matter shall be determined without reference to the fact that 
he has pronounced or given the decision, the opinion of the Chief 
Justice or senior Justice present shall prevail. 

Enforcement of Process, 

24. The High Court shall have the same power to punish contempts Contempt, 
of its power and authority as is possessed at the commencement fl^^^^i^^^ 
of this Act by the Supreme Court of Judicature in England. 

25. The process of the H igh Court shall run, a nd the judgments Powers of court 
and orders o f the High Court shall have effect and may be execute d, whofe^'^ ^ 
throughout the Commonwealth. 



Gommonwealth. 



Costs, 

26. The High Court and every Justice thereof sitting in Chambers costa. 
shall have jurisdiction to award costs in all matters brought before 

the Court, including matters dismissed for want of jurisdiction. 

27. An appeal shall not lie to the High Court from a decision of no appeal as to 
a Justice of the Court, or from a decision of the Supreme Court of 

a State exercising federal jurisdiction, with respect to costs which are 
in the discretion of the Court, except by leave of the Justice or Court. 

Absent Defendants. 

28. When there are several defendants in any cause pending in Non-appeaiauce 
the High Court, if any defendant is not served with process and does Jlfendanu. 
not voluntarily appear, the Court may nevertheless entertain the cause u.s. 737. 
and proceed to hear and determine it between the parties who are 
properly before the Court ; but the judgment given in the cause shall 

not conclude or prejudice other parties who are not regularly served 
with process and do not voluntarily submit to the jurisdiction of the 
Court. 

29. When, in any suit of which the High Court has original Absent 
jurisdiction, any defendant is not a resident of or found within the 
Commonwealth, and does not voluntarily appear in the suit, the Court 
may nevertheless proceed to exercise its jurisdiction after such notice 

to the defendant and upon such terms .as are prescribed by Rules of 
Court. 

Part IV. — Origenal Jurisdiction of the High Court. 

Extent of Jurisdiction. 

30. In addition to the matters in which oritiinal iurisdiction is origmui 



2i.\za. .z 



conferred on the High Court by the Constitution*, the High Court i^^i^,^?** 

*Sec. 75. In all matters — 

t. Arising under any treaty : Orisinal 

II. Affecting consuls, or other rovresentatlve? of otb<>r ('ountries t jurisdiction of 

in. In whicla the Commonwealtli, or a paraon suing or L-eing i>ued on beh.slf of the Common- jjigh Court. 

wealth, ia a party : 
IT. Between States, or between residents of different States, or between a State and a 

resident of another State : 
V. In which a writ of mandamus or prohibition or an injunction is sought against an oiBcor 
of the Commonwealth : 

Ibd High Court shall have original juriediction. 
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shall have^ original jurisdiction in all matters arising under the Consti- 
tution or involving its interpretation. 

31. The High Court in the exercise of its original jurisdiction 
may make and pronounce all such judgments as are necessary for 
doing complete justice in any cause or matter pending before it, and 
may for the execution of any such judgment in any part of the Com- 
monwealth direct the issue of such process, whether in use in the 
Commonwealth before the commencement of this Act or not, as is 
permitted or prescribed by this or any Act or by Rules of Court. 

32. The High Court in the exercise of its original jurifldiction 
in any cause or matter pending before it, whether originated in the High 
Court or removed into it from another Court, shall have power to 
grant, and shall grant, either absolutely or on such terms and conditions 
as are just, all such remedies whatsoever as any of the parties 
thereto are entitled to in respect of any legal or equitable claim pro- 
perly brought forward by them respectively in the cause or matter ; 
so tiiat as far as possible all matters in controversy between the 
parties r^arding the cause of action, or arising out ci or connected 
with the cause of action, may be completely and finally determined^ 
and all multiplicity of legal proceedings concerning any of such mattes 
may be avoided. 

33. — (1.) The High Court may make orders or direct the issue of 
writs — 

(a) commancii ng the performance by any court invested with 

federal iurisfliction, of any Huty relating to the exercise 

of its feoferal jurlsdictionyor 
{b) requiring any court to^bstain from the exercise of any federal 

jurisdiction which it does not possess ; or 
(c) commanding the performance of any duty by any person 

holding office under the Commonwealth ; or 
{d) removing from office any person wrongfully claiming to hold 

any office under the Commonwealth ; or 
(e) of mandamus ; or 
(/) of habeas corjms. 

(2.) This section shall not be taken to limit by implication the 
power of the High Court to make any order or direct the issue of 
any writ. 

Part V. — ^Appellate Jurisdiction op the High Court. 

Appeals. 

34. The High Court shall, except as provided by this Act, have 
jurisdiction to hear and determine appeals from all judgments what- 
soever of any Justice or Justices, exercising the original jurisdiction 
of the High Court whether in Court or Chambers. 



Appeals from 36. — (1.) The appellate jurisdiction of the High Court with respect 

of^staSs. ^* to judgments of the Supreme Court of a State, or ^I"ahy other Court 
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of a State from which at the establishment of the Cqmmpnwealth 
an appeal lay to the Queen in Council, shall extend t o the f ollowing 
judgments whether given or pronounced in th e exercise of federcd 
jurisdiction or oth erwise and to no others, namely : 

(a) Every judgm e nt, whe ther final or in terlocutory^ which; — 

(1) is given or pronounced for or in res p ect of anj^ 

sum or matter at issu e amounting to or oTthe 
value of Three hundred pou nds ; or 

(2) involves directly or indirectly any claim, dema nd, 

or question, to or respecting any proper ty or 
any civil right amounting t o or oi the value 
of Th ree huji3jed pounds ; or 

(3) a fiects the status o f any person und er the laws 

relating to aliens, marriage, divorce, Bant 

ruptcy, pr insolvency ; 
but so that an appeal may not be brought from an inter- 
locutory judgment except by leave of the Supreme Court 
or the High Court — 

(6) Any judgment, whether final or interlocutory, and whether 

in a civil or criminal matter, with respect to which the 

High Court thinks fit to give special leave to appeal : 

(c) Any judgment of the Sugreme Court of a State given or 

pronounced in the exercise ^ federal jurisdictiohln a 

j natter pen ding in the HTgH Cbiift : ' 

including respectively every .or any such judgment which has been 

given or made before the commencement of this Act, and as to which — 

(1) leave to appeal to the King in Council might at 

the commencement of this Act be granted by 
the Court appealed from ; or 

(2) leave to appeal to the King in Council has before 

the commencement of this Act been granted 
by the Court appealed from, and up to the 
conunencement of this Act the conditions of 
appeal have been complied with within the 
periods limited ; or 

(3) a petition for special leave to appeal to the King 

in Council has been lodged and is pending at 
the commencement of this Act. 

§ 

(2.) It shall not be necessary in any case, in order to appeal from a 
judgment of the Court of a State to the High Court, to obtain the 
leave of the Court appealed from. 

Power of Court, 

36. The High Court in the exercise of its appellate jurisdiction New Trials, 
shall have power to grant a new trial in any cause in which there has ^.s. 726. 
been a trial whether with or without a jury. 

37. The High Court in the exercise of its appellate jurisdiction Fonrfof 
may affirm reverse or modify the judgment appealed from, and may appeal. 

U.S. 709. 
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give such judgment as ought to have been given in the first instance,' 
and if the cause is not pending in the High Court may in its discretion 
award execution from the High Court or remit the cause to the 
Court from which the appeal was brought for the execution of the 
judgment of the High Court ; and in the latter case it shall be the 
duty of that Court to execute the judgment of the High Court in the 
same manner as if it were its own judgment. 

Part VI. — Exclusive and Invested Jurisdiction. 

Matters in which 38. The jurisdic tjonof _the Hig h Court shall be exclusive of the 
mghcoi^t^ jurisd iction of the several Courts of the States in the following 
*^^*'"^^^' matteYsV— "^ ' ' "■"" — ' 

(a) matters arising directly under any treaty ; 

(b) Suits between States, or .between persons suing or bein^ 

sued on behalf of different Sta tes, or between a State and 
a person suing or bemg sued on behalt of another State ; 

(c) Suits by the Commonweaitli, or any person sum g on behalf 

of the Commonwealth, against a State, or anyjerson 
being sued on behalf of a S tate ; "^ 

(d) Suits by a S tate, or any person suing on beha lf of a State, 

against the Commonwealth or any person be ing sued on 
behalf of the Com monwealth ; 

(e) Matters in which a writ of mandamus or prohibition is sought 

against an officer of the Commonwealth or a federal 
Court. 



Federal 
jurisdiction of 
State Courts in 
other matters. 



39. — (1.) The jurisdicti on of the High Court in matters not men- 
tioned in the last precedi ng section shall be exclusive of the juris- 
diction of the several Courts of the Stafes, except as provided in this 
secti on. 

(2.) The several Cou rts of th e States shall within t he limits of 
their seve r al jurisdictions, whether such limits are as to locality,. 
subj ect-m atter, or otherwise, b e i nvested witE" federal juri sdiction, in 
all matters in which the High Court has original jurisdiction or in which 

provided m 




owing conditions- 



Special leave 
to appeal from 
decisions of 
State Courts 
though State 
law prohibits 
appeal. 



and restrictions : — 



(a) Every decision of the Supreme Court of a State, or any other 
court of a State from which at the establishment of the 
Commonwealth an appeal lay to the Queen in Council, 
shall be final and conclusive except so far as an appeal 
may be brought to the High Court. 

(6) Wherever an appeal lies from a decision of any Court or 
Judge of a State to the Supreme Court of the State, an 
appeal from the decision may be brought to the High Court. 

(c) The High Court may grant special leave to appeal to the High 
Court from any decision of any Court or Judge of a State 
notwithstanding that the law of the State may prohibit 
any appeal from such Court or Judge. 
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(d) The federal jurisdiction of a Court of summary jurisdiction Exercise of 

of a State shall not be judicially exercised except by a jSruSction by 
Stipendiary or Police or Special Magistrate, or some Magis- f *SJ^^"'*^ °* 
trate of the State who is specially authorized by the jurisdiction. 
Governor-General to exercise such jurisdiction. 

PART VII.— ^Removal of Causes. 
40. — (1.) Any cause or part of a cause arising under the Constitu- Removal by 

* ' ' ' ^ " J — - I ii I ^ 11 ■ II — .. . -•' ^j- "f •- "•■•• »• -O*. ^ . . . ,, . ^ II , order of the 

tion or involving its interpretation which is at any time pending m any nigh court. 
Cyftirt of a State on appeal, may at any stage oi the proceedings bet ore 
final judgment be removed into the High Court under an order of the 
High Court, which may, for special cause shown, upon application by 
any party, or by or on behalf of the Attorney-General of the Co mmon- 
wealth or of a State, be made on such terms as the Court t hi nksH t. 

(2.) When any such order for removal is made, the proceedings in 
the cause and such documents, if any, relating thereto as are filed of 
record in the Court of the State, or if part only of the cause is removed 
a certified copy of those proceedings and documents, shall be trans- 
mitted to such Registry of the High Court as is directed by the 
order. 

41 . When a cause or part of a cause is removed into the High Court Proceedings 
under the provisions of this Act, the High Court shall proceed therein ^ s a d ists 
as if the cause had been originally commenced in that' Court and as if c. 137 b. e. 
the same proceedings had been taken in the cause in the High Court 
as had been taken therein in the Court of the State prior to its removal, 
but so that all subsequent proceedings shall be according to the course 
and practice of the High Court. 



42. — (1.) If in any cause removed in whole or part from a Court Remittal o« 
of a State into the High Court it appears to the satisfaction of the improperly 
High Court at any time after the removal that the cause does not removed.^' 
really and substantially arise under the Constitution or involve its u.s. a.d. 1375 
interpretation, the High Court shall proceed no further therein but shall 
dismiss the cause or remit it to the Court from which it was removed 
as justice requires, and shall make such order as to costs as is just. 

(2.) Every such order of remitter shall be carried into execution 
forthwith, and the proceedings and documents shall be returned to the 
Court from which they were received. 

43. When a cause is removed in whole or part into the High Court certiorarL 
the High Court may — ^^- »• 7. 

(a) issue a writ directed to the Judges of the Court from which 
it is removed commanding them to make return of the 
records in the cause, and may enforce the writ according to 
law ; or 

(6) allow the party removing the cause to file in the High Court 
a sworn copy of the records in such other Court, and may 
thereupon proceed upon that copy. 
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44, When a cause is removed in whole or part into the High Court 
from any CJourt of a State — 

(a) every order relating to the custody or preservation of any 
property the subject-matter of the cause which has been 
made before the removal shall remain in force until it is 
discharged or varied by the High Court ; and 

(6) any attachment or sequestration of the goods or estate of a 
defendant had in the cause in the Court of the State before 
the removal shall hold the goods or estate so attached or 
sequestered to answer the final judgment of the High 
Court in the same manner as by law they would have been 
held to answer the final judgment of the Court in which 
the cause was commenced ; and 

(c) all undertakings or security given by any party in the cause 

before the removal shall remain valid and effectual not- 
withstanding the removal ; and 

(d) all injunctions orders and other proceedings granted made or 

taken in the cause before the removal shall remain in full 
force and effect until the High Court otherwise orders. 

45. — (1.) Any matter which is at any time pending in the High 
Court, whether originally commenced in the High Court or not, may 
be remitted for trial to any Court of a State which has federal juris- 
diction with regard to the subject-matter and the parties. 

(2.) The order remitting the matter may be made by the High Court, 
or a Justice sitting in Chambers, on the application of any party to the 
matter. 



Defenoe in 
causes removed 
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46. When a cause is removed in whole or part from any Court of 
a State into the High Court, the defendant may set up by way of 
defence any matter which he might have set up if the cause had been 
commenced in the High Court, notwithstanding that the Court from 
which the cause was removed had not jurisdiction to entertain the 
matter of defence or could not entertain it in the same cause. 



Salary. 



Part VIII. — Members and Officers of the High Court. 

Salaries of Justices. 

47. — (1.) There shall be paid to the Chief Justice a salary at the 
rate of Three thousand five hundred pounds a year, and to each other 
Justice a salary at the rate of Three thousand pounds a year. 

(2.) There shall also be paid to each Justice of the High Court, on 
account of his expenses in travelling to discharge the duties of his 
office, such sums as are considered reasonable by the Governor- 
General. 



Payment of 
6;vlaries. 



48. — (1.) The salaries of the Justices of the High Court shall be 
charged on and paid out of the Consolidated Revenue Fund. 

(2.) They shall grow due from day to day, but shall be payable 

monthlv. 
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Barristers and Solicitors, 

49. — (1.) Any person entitled to practise as a barrister or solicitor Barristers and 
or both in any State shall haye the like right to practise in any ■^"^***'^ 
federal Court. 

(2.) Provided that before so doing he shall produce to the Principal 
Registrar evidence showing that he is so entitled and in what capacity, 
and the Principal Registrar shall thereupon enter his name in a Register 
of Practitioners to be kept at the Principal Registry. 

(3.) A copy of the Register shall be kept at every District Registry. 

(4.) The High Court may direct the name of any person to be struck 
off the Roister upon proof that he has been guilty of conduct which 
renders him unfit to be allowed to continue to practise as a barrister 
or solicitor, or that he has been deprived by the Supreme Court of 
the State, by virtue of his right to practise wherein he was registered, ^ 
of the right to practise in that State as a barriiiter or solicitor. 

50. The Crown Solicitor for the Commonwealth shall, in respect 'ciown solicitor 
of his office, be entitled to practise as a solicitor in any federal Court and*priviLgM'*^ 
or Court exercising federal jurisdiction, and be entitled to all the rights j^^ evw^sute. 
and privileges of a solicitor in each State, whether he is or is not cf. u.k,,s7««i 
enrolled as a solicitor in any State. 8.^12!^*' ^* ^^' 

Registrars, 

51. — (1.) At the Principal Registry of the High Court there shall Registrars. 
be an officer to be called the Principal Registrar and such other officers 
as ari& necessary. 

(2.) There shall also be at every District Registry a District 
Registrar and such other officers as are necessary. 

(3.) Provided that after the first day of July One thousand nine Qd. sup. ct. 
hundred and four no new office shall be created either in the Principal ^^** 
Registry or in any District Registry unless the Chief Justice certifies 
in writing to the Governor-General that the new office is necessary. 

52. The Principal Registrar and the several District Registrars poww of 
shall have power to administer oaths and perform such duties in ^^^^T^[^^<, 
respect of any proceedings pending in the High Court as are assigned s. ei 

to them by Rules of Court or by any special order of the Court. 

The Marshal, 

53. There shall be an officer to be called the Marshal, who shall Marf^iuii. 
be charged with the service and execution of all writs, summonses, 

orders, warrants, precepts, process, and commands of the High Court Act.^"^^' ^' 
which are directed to him, and shall make such return of the same to 
the Court together with the manner of the execution thereof as he is 
thereby required, and who shall take receive and detain all persons 
who are committed to his custody by the Court, and shall discharge 
all such persons when thereunto directed by the Coiuij or by law. 

54. There shall also be in and for each State in which there is a ncputy 
District Registry a Deputy or Deputies of the Marshal, each of whom ^^^^^^^' 
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shall, when required by the High Court by any writ process or other 
proceeding to him directed, execute and perform within the State all 
such acts as the Marshal would be bound to perform if he were per- 
sonally present and acting in the State. 

55. The Governor- General may appomt such officers as he thinks 
fit to assist the Marshal and his Deputies in the execution of their 
duties, and all acts done by those officers shall be deemed to be done 
by and under the authority of the Marshal. 



Salts against 
the Common- 
wealth. 



Suits by a 
state against 
the Common- 
wealth. 



Suits against 
a State in 
matters of 
federal 
jurisdiction. 



Suits between 
States. 



Injunction 
against a State 
and its officers. 



Suit! by 
Common- 
wealth. 



Suit! by a 
State. 



Serrice of 
process when 
Commonwealth 
or State is party. 



Part IX. — Suits by and against the Commonwealth and 

THE States. 

56. Any person making any claim against thfe Commonwealth, 
whether in contract or in tort, may in respect of the claim bring a suit 
against the Commonwealth in the High Court or in the Supreme Court 
•of the State in which the claim arose. 

67. Any State making any claim against the Commonwealth, 
whether in contract or in tort, may in respect of the claim bring a suit 
against the Commonwealth in the High Court. 

58. Any person making any claim against a State, whether in 
contract or in tort, in respect of a matter in which the High Court has 
original jurisdiction or can have original jurisdiction conferred on it, 
may in respect of the claim bring a suit against the State in the 
Supreme Court of the State, or (if the High Court has original juris- 
diction in the matter) in the High Court. 

59. Any State making any claim against another State may in 
res pect of the claim bring a suit against that St ate in the High 
C ourt. 

60. In a suit against a State brought in the High Court, the High 
Court may grant an injunction against the State and against all 
officers of the State and persons acting under the authority of the 
State, and may enforce the injunction against all such officers and 
persons. 

61. Suits on behalf of the Commonwealth may be brought in the 
name of the Commonwealth by the Attorney-General or by any person 
appointed by him in that behalf. 

62. Suits on behalf of a State may be brought in the name of 
the State by the Attorney-General of the State, or by any person 
appointed by him in that behalf. 

63. Where the Commonwealth or a State is a party to a suit, all 
process in the suit required to be served upon that party shall be 
served upon the Attorney-General of the Commonwealth or of the 
State, as the case may be, or upon some person appointed by him to 
receive service. 
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64. In any suit to which the Commonwealth or a State is a party, Rights ot 
the rights of parties shall as nearly as possible be the same, and p*^**®*- 
judgment may be given and costs awarded on either side, as in a suit 
between subject and subject. 

65. No execution or attachment, or process in the nature thereof, no execution 
shall be issued against the property or revenues of the Commonwealth commonwealth 
or a State in any such suit ; but when any judgment is given against o^ estate. 
the Commonwealth or a State, the Kegistrar shall give to the party no*^24, s. lo. 
in whose favour the judgment is given a certificate in the form of the schedule. 
Schedule to this Act, or to a like effect. 

66. On receipt of the certificate of a judgment against the Common- Performance by 
wealth or a State the Treasurer of the Commonwealth or of the State or^?tate!^^* 
as the case may be shall satisfy the judgment out of moneys legally (Tas.) 65 vict. 
available. 

67. When in any such suit a judgment is given in favour of the Execution by 
Commonwealth or of a State and against any person, the Common- or^sSte^^^'^ ^ 
wealth or the State, as the case may be, may enforce the judgment (Tas.) 55 vict. 
against that person by process of extent, or by such execution, attach- • » • • 
ment, or other process as could be had in a suit between subject and 

subject. 

Part X. — Criminal Jurisdiction. 

Application of Laws. 

68. — (1.) The laws of each State respecting the arrest and custody state laws to 
of offenders or persons charged with offences, and the procedure p^filUnar; 

x^j, proceedings in 

-*-*-'^ ' criminal cases. 

(a) their summary conviction ; and 

(b) their examination and commitment for trial on indictment ; 

and 

(c) theix trial and conviction on indictment ; 

Jind for holding accused persons to baU, shall apply and be applied so 
far as they are applicable to persons who are charged with offences 
against the laws of the Commonwealth committed within' that State, 
or whose trial for offences committed elsewhere may lawfully be held 
therein. 

(2.) The several Courts of a State exercising jurisdiction with respect 
to— 

(a) the summary conviction ; or 

(b) the examination and commitment for trial on indictment ; 

or 
{c) the trial and conviction on indictment ; 

of offenders or persons charged with offences against the laws of the 
State shall have the like jurisdiction with respect to persons who are 
charged with offences against the laws of the Commonwealth com- 
mitted within the State, or who may lawfully be tried within the State 
for offences committed elsewhere : 
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(3.) Provided that such jurisdiction shall not be judicially exercised 
with respect to the summary conviction or examination and commit- 
ment for trial of any person except by a Stipendiary or Police or 
Special Magistrate, or some Magistrate of the State who is specially 
authorized by the Governor-General to exercise such jurisdiction. 
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Indictable Offences, 

69. — (1.) Indictable offences against the laws of the Commonwealth 
shall be prosecuted by indictment in the name of the Attorney-General 
of the Commonwealth or of such other person as the Governor-General 
appoints in that behalf. 

(2.) Any such appointment shall be by commission in the King'a 
name, and may extend to the whole Commonwealth or to any State 
or part of the Commonwealth. 

(3.) Any person committed for trial for an indictable off ence against 
the laws of the Commonwealth may at any time within fourteen days 
after committal and before the jury is sworn apply to a Justice in 
Chambers or to a Judge of the Supreme Court of a State for the appoint- 
ment of counsel for his defence. If it be found to the satisfaction 
of the Justice or Judge that such person is without adequate means 
to provide defence for himself, and that it is desirable in the interests 
of justice that such an appointment should be made, the Justice 
or Judge shall certify this to the Attorney-General, who may if he 
thinks fit thereupon cause arrangements to be made for the defence 
of the accused person. Upon committal the person committed shall 
be supplied with a copy of this sub-section. 

70. When an offence against the laws of the Commonwealth is 
begun in one State or part of the Commonwealth and completed in 
another, the offender may be dealt with tried and punished in either 
State or part in the same manner as if the offence had been actually 
and wholly committed therein. 

71. When any person is under commitment upon a charge of 
an indictable offence against the laws of the Commonwealth, the 
Attorney-General or such other person as the Governor-General 
appoints in that behalf may decline to proceed further in the prosecu- 
tion, and may, if the person is in custody, by warrant under his hand 
direct the discharge of the person from custody, and he shall be dis- 
charged accordingly. 

Appeal, 

72. — (1.) When any person is indicted for any indictable offence 
against the laws of the Commonwealth, the Court before which he is 
tried shall on the application by or on behalf of the accused person 
made before' verdict, and may in its discretion either before or after 
judgment without such application, reserve any question of law which 
arises on the trial for the consideration of a Full Court of the High 
Court or of a Full Court of the Supreme Court of the State. 



1903. Judiciary. No. 6. 23 

(2.) If the accused person is convicted, and a question of law has 
been so reserved before judgment, the Court before which he was tried 
may either pronounce judgment on the conviction and respite execu- 
tion of the judgment, or postpone the judgment until the question has 
been considered and decided, and may either commit the person con- 
victed to prison or admit him to bail on recognisance with or without 
sureties, and in such sum as the Court thinks fit, conditioned to appear 
iit such time and place as the Court directs and to render himself in 
execution or to receive judgment as the case may be. 

(3.) The presiding Judge is thereupon required to state in a case 
signed by him the question o£ law so reserved with the special 
-circumstances upon which it arose, and if it be reserved for 
the High Court the case shall be transmitted to tlie Principal 
Registry. _ ^ ^ . 

73. Any question so reserved shall be heard and determined after Hearing, 
argument by and on behalf of the C^own and the convicted person ^^-q^^- ^^® 
or'persons if they desire that the question shall be argued, and the 
Court may — 

(a) affirm the judgment given at the trial ; or 

(b) set aside the verdict and judgment and order a \erdict of 

not guilty or other appropriate verdict to be entered ; or 

(c) arrest the judgment ; or 

(d) amend the judgment ; or 

(e) order a new trial ; or 

(/) make such other order as justice requires ; 

or the Court may send the case back to be amended or restated. 

74. — (1.) If the trial was had in a State in which the principal seat Effect of order 
of the Court is not situated, the proper officer of the Court by which o'^'^^i^^o'irt. 

TV) B fl7n 

the question reserved was determined shall certify the judgment of the 
Court under his hand and the seal of the Court to the proper officer 
of the Court in which the trial was had, who shall enter the same 
on the original record. 

(2.) If the convicted person is in custody, the proper officer of 
the Court by which the question reserved was determined shall also 
forthwith transmit another certificate of the same tenor under his 
hand and the seal of the Court to the superintendent of the prison 
or other person who has the custody of the convicted person. The 
-certificate shall be a sufficient warrant to all persons for the execu- 
tion of the judgment if it is certified to have been affirmed or as it is 
-certified to be amended, and execution shall thereupon be executed 
upon the judgment as affirmed or amended : And if the judgment is 
set aside or arrested the certificate shall be a sufficient warrant for 
the discharge of the convicted person from further imprisonment under 
that judgment, and in that case the superintendent is required forth- 
with to discharge Jiim from imprisonment under that judgment, and 
if he is at large on bail the recognisance of bail shall be vacated at the 
next criminal sitting of the Court in which the trial was had : And if 
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that Court is directed to pronounce judgment, judgment shall be pro- 
nounced at the next criminal sitting of the Court at which the con- 
victed person appears to receive judgment. 

75. A conviction cannot be set aside upon the ground of the im- 
proper admission of evidence if it appears to the Court that the 
evidence was merely of a formal character or not material, nor upon 
the ground of the improper admission of evidence adduced for the 
defence. 

76. — (1.) When the Court before which an accused person is con- 
victed on indictment for an offence against the laws of the Common- 
wealth arrests judgment at the trial, the Court shall. on the applica- 
tion of counsel for the prosecution state a case for the considera- 
tion of a Full Court of the High Court or a Full Court of the 
Supreme Court of the State in manner hereinbefore provided. 

(2.) On the hearing of the case the Full Court may affirm or reverse 
the order arresting judgment. If the order is reversed the 
Court shall direct that judgment be pronounced upon the offender,, 
and he shall be ordered to appear at such time and place as the Court 
directs to receive judgment, and any Justice of the Peace may issue 
his warrant for the arrest of the offender. 

(3.) An offender so arrested may be admitted to bail by order of 
the Court which may be made in Court or in Chambers, at the time 
when the order directing judgment to be pronounced is made or after- 
wards. 

77. Except as aforesaid, and except in the case of error apparent 
on the face of the proceedings, an appeal shall not without the special 
leave of the High Court be brought to the High Court from a judgment 
or sentence pronounced on the trial of a person charged with an 
indictable offence against the laws of the Commonwealth. 
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Part XI. — Supplementary Provisions. 

Appearance of Parties. 

78. In every Court exercising federal jurisdiction the parties may 
appear personally or by such barristers or solicitors as by the laws 
and rules regulating the practice of those Courts respectively are 
permitted to appear therein. 



Application of Laws. 

79. The la ws of each St ate, including t he laws relatin g to procedure, 
evid ence, and the competency of witnesses, shall, except as otherwise 
provi3e3. by the Constrtution of tEe'laws^oTTEe" Commdn wealth", ^ 
bindihg on all CoiirFs exe^cisIng^e3efaI']^l^is3^cHon^nThat^atTT^ 
all cases to-which-tjiey are appIicaHIe] ~" 

Common law to gO. So far as the laws of the Commonwealth are not applicable or 

govern. - ~ "IL • ' ' '• • '" •*" —/jy-^- •— ■ rt "» f* /*- t * 

U.S. 722. SO *^^' ^s tneir provisions are msumcient to carry them into effect, or 
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to provide adequate remedies or punishment, the com mon law of 
England as modified by the Constitution and by the statute law i n 
force in the State in which the Court in whic h the jurisdiction is 
exercised is held shall, so far as it is applicable and not mcon sistent 
with the Constitution and the laws of the Commonwealth, govern all 
C ourt s e xercisin g federal jurSdictibn in the exercise of then: juris- 
diction in civil and crim inal matters. " 

81 . The Justices of the High Court, and the Judges and magis- security of the 
trates of the several States who are empowered by law to authorize goSr behaviour, 
arrests for offences against the laws of the Commonwealth, shall have ^s- 727. 

the like authority to hold to security of the peace and for good 
behaviour in matters arising under the laws of the Commonwealth as 
may be lawfully exercised by any Judge or Magistrate of the respective 
States in other cases cognisable before them. 

Venue, 

82. Suits to recover pecuniary penalties and forfeitures under the venue in suits 
laws of the Commonwealth may be brought either in the State or part u 3^732 *^ 
of the Commonwealth where they accrue or in the State or part where 

the offender is found. 



83. Suits to recover taxes accruing under any revenue law of the venue in suit* 
Commonwealth may be brought either in the State or part of the 
Commonwealth where the liability for the tax occurs or in the State 
or part where the debtor resides. 



for taxes. 
U.S. 733. 



for forfeiture. 
U.S. 734. 



84. Proceedings on seizures made on the high seas for forfeiture venue^in suit* 
under any law of the Commonwealth may be prosecuted in any State 
into which the property seized is brought. Proceedings on such 
seizures made within any State or part of the Commonwealth shall be 
prosecuted in the State or part where the seizure is made, except in 

cases when it is otherwise provided by law. 

85. All property taken or obtained by any officer or person under Property seized 
the authority of any revenue law of the Commonwealth shall be ^.s^^oL 
deemed to be in the custody of the law, and subject only to the orders 

and judgments of the Courts having jurisdiction thereof under this or 
any Act. 

Rules of Court, 

86. The Justices of the High Court or a majority of them may make Rules of court. 
Rules of Court not inconsistent with this Act for carrying this Act into 

effect, and in particular for the following matters, that is to say : — 

(a) Appointing and regulating the sittings of the High Court and 
i^ of the Justices ; 

(6) Regulating procedure pleading and practice in the High Court 
in civil or criminal matters in the exercise both of its 
original and of its appellate jurisdiction ; 
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(c) Regulating any matters relating to the duties of the officers 

of the High Court and of the Marshal and his Deputies 
and officers ; 

(d) Prescribing the forms to be used for the purposes of the pro- 

ceedings of the High Court ; 

(e) Prescribing and regulating the fees to be charged by practi- 

tioners practising in the High Court for the work* done by 
them in relation to proceedings in the Court and for the 
taxation of their bills of costs, either as between party and 
party or as between solicitor and client ; 

(/) Prescribing the fees to be collected by the officers of the High 
Court and by the Marshal and his officers in respect of 
proceedings in the Court or of the execution of the process 
thereof ; 

{g) Prescribing the extent to which the provisions of this Act shall 
be applicable to the Courts of Territories of the Com- 
monwealth ; 

(h) Generally regulating all matters of practice and procedure in 
the High Court and other federal courts, and so far as is 
necessary in courts of federal jurisdiction. 

87. Every Rule of Court made in pursuance of the last preceding 
section shall be laid before the Senate and the House of Represen- 
tatives within forty days next after it is made if the Parliament is then 
sitting or if the Parliament is not then sitting then within forty days 
after the next meeting )f the Parliament ; and if an Address is pre- 
sented to the Governor-General by either House of the Parliament 
within the next subsequent forty sitting days of the House praying 
that any such Rule may be annulled the Governor-General may 
thereupon annul it ; and the Rule so annulled shall thenceforth become 
void and of no effect but without prejudice to the validity of any 
proceedings which have in the meantime been taken under it. 



Section 65. 
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Form of Certificate of Judgment. 

Nokes V. Commonwealth [or as the case may he\ I hereby certify that A.B., of 

, &c., did on the day of , 

obtain a judgment of the High Court in his favour, and that by such judgment the 
sum of £ was awarded to him. 



CD., Registrar. 
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HIGH COUET PR(3CEDURE. 



No. 7 of 1903. 

An Act to regulate the Practice and Procedure of 

the High Court. 

[Assented to 28th August, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 
Australia, as follows : — 

Part I. — Prelimjcnaiix', 

1 . This Act may be cited as the High Court Procedure Act 1903, short title, 
and is divided into parts as follows :-- 

Part I. — Preliminary, ss. 1, 2. 

'Seals, &c., ss. 3-5. 

District Registries, ss. 6-11. 

Trial of Issues, ss. 12-15. 

Evidence, ss. 16-22. 

Defects and Errors, ss. 23, 24. 

Change of Venue, s. 25. 

Judgment and Execution, ss. 26-28. 

Receivers and Managers, ss. 29, 30. 

Actions by and against the Marshal, 

s. 31. 
^ Rules of Court, ss. 32-34. . 

Part III. — Appeals / Security, ss. 35, 36. 
to the High Court ( Procedure, ss. 37-39. 

The Schedule. 

2. In tiiis Act, unless the contrary intention appears — interpretation^ 

" Suit " includes any action or original proceeding between parties ; 

*' Cause " includes any suit, and also includes criminal proceedings ; 

" Matter " includes any proceeding in a Court, whether between 
parties or not, and also any incidental proceeding in a cause or 
matter ; 



Part II. — ^Procedure -( 
of the High Court 
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" Plaintiff " includes any person seeking any relief against any other 
person by any form of proceeding in a Court ; 

" Defendant " includes any person against whom any relief is 
sought in a matter, or who is required to attend the proceedings in a 
matter as a party thereto ; 

" Justice " in the expressions " Court or Justice " or " Court or a 
Justice " means a Justice of the High Court sitting in Chambers ; 
^ " The Chief Justice " includes any Justice upon whom the powers 

and duties of the Chief Justice devolve for the time being ; 

" Judgment " includes any judgment decree order or sentence ; 

" Full Court " means two or more Justices of the High Court sitting 
together ; 

" Appeal " includes an application for a new trial and any proceed- 
ing to review or call in question the proceedings decision or jurisdiction 
of any Court or Judge. 

Part II. — Procedure of the High Court. 

Seals, 

Seaia. 3. — (1.) The High Court shall have and use as occasion requires a 

Seal, having inscribed thereon the words " The Seal of the High Court 
of Australia." Such seal shall be kept at the Principal Registry, in 
such custody as the Chief Justice directs. 

(2.) There shall be kept at every District Registry, in such custody 
as the Chief Justice directs, a duplicate of the Seal having inscribed 
thereon the additional word " Registry " with the name of the State 
prefixed, and also if there are more District Registries than 
one in the State, such other distinctive word as the Chief Justice 
directs. 

(3.) There shall also be kept and used at the Principal Registry 
and at the several District Registries such other seals as are required 
for the business of the Court. Such seals shall be in such form and 
shall be kept in such custody as the Chief Justice directs. 

(4.) All documents and all exemplifications and copies thereof 
purporting to be sealed with any such seal shall in all parts of the 
Commonwealth be receivable in evidence without further proof of the 
seal. 

Use of seals. 4. — (1.) All writs commissions and process issued from the High 

U.S. 911. Court shall be in the name of the King, and shall be under the 

Seal of the Court or such other seal as is prescribed by Rules of Court, 
and shall be signed by a Registrar or other proper ofiicer. 

(2.) They shall be tested in the name of the Chief Justice, or when 
the office of Chief Justice is vacant in the name of the senior 
Justice. ' 

Date of proce&s. 5. AU writs and process issued from the High Court or any other 
u.s. 912. Court exercising federal jurisdiction shall be dated as of the day on 

which they are issued. 
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District Registries. 

6. — (1.) Subject to this Act and to Kules of Court, writs of sum- Proceedings in 
mons for the commencement of causes in the High Court may be R^gSrfes. 
issued in any Registry, and every Registrar shall issue such writs when Jud. Act i873, 
required, and unless an order to the contrary is made by the High Court 
or a Justice all such further proceedings as may and ought to be taken 
by the respective parties to the cause, down to and including final 
judgment and execution, may be taken and recorded in the District 
Registry in which the cause is pending. 

(2.) Provided that if a defendant against whom a writ is issued in English Ruie3, 
a District Registry neither resides nor carries on business in the State ^' ^^ "* ^^' 
in which the Registry is situated, he may appear either at that Registry 
or at the Principal Registry. 

(3.) If any defendant appears at the Principal Registry the cause 
shall, subject to the power of transfer, proceed in that Registry, and 
the proceedings in the cause shall be transmitted thereto by the 
District Registrar in the manner directed by the next following 
section, 

7. — (1.) Any party to a cause in the High Court may at any time Transfer of causes 
apply to the Court or a Justice for an order that the cause be trans- tcTSiothCT^^^^'^^ 
ferred from the Registry in which it is pending, if that is not the ib. s. es. 
Principal Registry, to the Principal Registry or some other Registry, 
or from the Principal Registry to a District Registry, and the Court 
or Justice may in his discretion make an order accordingly. 

(2.) Thereupon the proceedings and such original documents (if any) 
as are filed in the Registry in which the cause is pending shall be 
transmitted by the Registrar of that Registry to the Registry to which 
the cause is ordered to be transferred, and the cause shall thenceforth 
proceed in that Registry in the same manner as if it had been there 
originally commenced, and may thereafter be again transferred in like 
manner to any other Registry. 

8. — *(1.) When a cause is pending in, a District Registry and any Temporaiy 
party desires to make an application therein to the Court or a Justice, ^^ ^^^ , 
but is unable to do so by reason of there being no Justice of the High 
Court present in the place where the Registry is situated, the party 
may lodge with the District Registrar a request that the cause be 
transferred for the purpose of the application only to the Principal 
Registry or to some nearer District Registry at which a Justice of the 
High Court is present or appointed to sit, and the cause shall there- 
upon without further order be transferred accordingly. 

(2.) The District* Registrar shall thereupon transmit the request to 
such other Registry together with such documents as are necessary for 
the purpose of the application. 

(3.) The application may then be heard and disposed of at such 
other Registry, and as soon as it has been disposed of the cause shall 
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without further order be retransf erred to the first-mentioned District* 
Registry, and all documents relating to it shall be retransmitted to that 
Registry. 

(4.) No fee shall be payable in respect of any such transfer or 
retransf er. 

(5.) In any of the cases mentioned in this section, if the application 
is to be made upon notice to any person, the notice may be given of 
the application to be made before the Court or a Justice at the Registry 
to which the cause is transferred, on. a day to be fixed by the District* 
Registrar of the first-mentioned Registry. 

9. — (1.) In any such case as mentioned in the last preceding section, 
any party desiring to make an immediate application to the High 
Court or a Justice may, instead of requesting that the cause be trans- 
ferred to such other Registry, require the District* Registrar to transmit 
by telegraph to such other Registry the contents of all such documents 
filed in the first-mentioned District* Registry as are necessary for the 
purpose of the application, and the District* Registrar shall, on 
payment by such party of the expense of transmission, transmit them 
accordingly. 

(2.) The copy so received by telegraph shall be filed in such other 
Registry, and shall be receivable in evidence for the purpose of the 
application to the same extent as the original documents would be 
admissible. 

(3.) If the application is to be made upon notice to any person, the 
notice shall state that the documents will be transmitted by telegraph 
to such other Registry. 

(4.) If any person to whom notice is given requires any other 
documents to be transmitted by telegraph to such other Registry, they 
shall be transmitted and shall be receivable in evidence in like 
manner. 

(5.) Evidence of service of the notice may also be so transmitted. 

ordere may be 1^. When in any of the cases mentioned in the two last preceding 

scut by telegraph, gectious an orflcr has been mdde by the Court or a Justice at a Registry 

other than that in which the cause is pending, the Registrar of that 
Registry shall at the request and expense of either party and without 
payment of any further fee inform the District* Registrar of the first- 
mentioned Registry by telegraph of the efiect of the order, and there- 
upon and without waiting for receipt of the order full effect shall be 
given to the order. 
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1 1 . In any of the cases aforesaid a District* Registrar may, by 
consent of the parties, instead of transmitting by telegraph the full 
contents of any document transmit a summary thereof certified by him 
to be complete and correct, and the summary may be received and 
acted upon by the Court or Justice as if it were a copy of the original 
document. 



♦ See Act No. 18 of 1903, infra, p. 96. 
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Trial of Issues. 

12. In every suit in the High Court, unless the Court or a Justice Tmi without 
otherwise orders, the trial shall be by a Justice without a jury. 



jury. 
U.S. 689. 

13. The High Court or a Justice may, in any suit in which the power of court to 
ends of justice appear to render that mode of inquiry expedient, direct S^.*'^ ^^ 
the trial with a jury of the suit or any issue of fact, and may for that Qd. s.c. Act^ 
purpose make all such orders and issue all such writs and cause all 

such proceedings to be had and taken as the Court or Justice thinks 
necessary ; and upon the finding of the jury the Court or Justice 
may give such decision and pronounce such judgment as the case 
requires. 

14. In any case in which the High Court or a Justice is authorized iMue and new 
to direct the trial of an issue or in which a new trial is granted, the ^ ^ ^^ 
Court or Justice may impose such conditions on the parties respectively 

and may direct such admissions to be made by them or either of 
them for the purpose of the trial or new trial as are just ; and in 
the case of a new trial may grant it either generally or on some par- 
ticular points only as the Court or Justice thinks fit, and may order 
that the testimony of any witness examined at the former trial may be 
read from the Justice's notes instead of his being again examined in 
open court. 

15. — (1.) The laws of each State relating to the qualification of J^irfes. 
jurors, the preparation of jury lists and jury panels, the summoning, ^•®- ^^' 
attendance, and impanelling of juries, the number of jurors, the right 
of challenge, the discharge of juries, the disagreement of jurors, and 
the remuneration of jurors, for the purposes of the trial of civil matters 
pending in the Supreme Court of that State, or relating to any other 
matters concerning jurors after they have been summoned or sworn, 
shall extend and be applied to civil matters in which a trial is had with 
a jmy in the High Court in that State, so that the lists of jurors shall 
be deemed to be made as well for the purposes of the High Court as 
of the Supreme Court of the St^te. 

(2.) But the panel of jurors shall be made out and the jurors shall 
be summoned by officers of the Commonwealth. 

(3.) Every officer of a State who has the custody of any jury list 
shall furnish a copy thereof to the proper officer of the Commonwealth 
on demand and on payment of a reasonable fee. 

EtMence. 

16. Tlic Justices of the High Court or a majority of them may Rules of court 
make rules of Court for regulating the means by which particular piS2lr*?acte. 
facts may be proved and the mode in which evidence thereof may be cf. jud.Acti894, 

• , sec. 3. 

Sy^^^^^' Vic. No. 1696, 

sec. 8. 

17. The High Court may in any suit order the parties to produce Production of 
any books or writings in their possession or power which contain ^^ '^^ 



:32 



No. 7. 



High Court Procedure, 



1903. 



Oaths. 
C.S. 725. 



evidence pertinent to any issue in the suit. If a plaintiff fails to 
comply with the order the Court may dismiss the suit ; and if a 
defendant fails to comply with the order the Court may give judgment 
against him as by default. 

18. — (1.) The High Court may require and administer all necessary 
oaths. 

(2.) The forms of oaths shall be the same, as nearly as may be, as 
those which are used in the Supreme Court of the State or part of the 
Commonwealth in which the oath is administered. 

(3.) Any person who by the law of the State or part of the Com- 
monwealth in which an oath is to be administered is entitled to make 
an affirmation instead of taking an oath may do so in any cause or 
matter in the High Court, and shall do so in the form prescribed by 
that law. 



Orders and 
commissions for 
examination ox 
witnesses. 



19. The High Court or a Justice may, iA any suit or civil matter 
pending in the Court and at any stage of the proceedings, order the 
examination of any person upon oath orally or on interrogatories 
before the Court or a Justice or before any officer of the Court or other 
person, and at any place within the Commonwealth ; or may order a 
commission to be issued to any person either within or beyond the 
Commonwealth authorizing him to take the testimony on oath of any 
person orally or on interrogatories ; and may by th^ same or any 
subsequent order give any necessary directions touching the tinie place 
and manner of any such examination ; and may empower any party to 
the suit or civil matter to give in evidence in the suit or matter the 
testimony so taken on such terms (if any) as the Court or Justice 
directs. 



Evidence by 
xittidavit. 



English rules of 

1883. 

O. 37 R. 1. 



20. — (1.) On the hearing of any matter, not being the trial of a 
cause, evidence may be given by affidavit or orally as the Court or 
Justice directs. 

(2.) At the trial of a cause, proof may be given by affidavit of the 
service of any document incidental to the proceedings in the cause, or 
of the signature of a party to the cause or his solicitor to any such 
document. 

(3.) The High Court or a Justice may at any time for sufficient 
reason order that any particular facts in issue in a cause may be proved 
by affidavit at the trial, or that the affidavit of any person may be read 
at the trial of a cause, on such conditions in either case as are just. 
But such an order- shall not be made if any party to the cause desires 
in good faith that the proposed witness shall attend at the trial for 
cross-examination. 



Evidence at trial ^ ^ * ^^^ept as hereinbefore provided, or unless in any suit the parties 
ino^en^oourT"^ agree to the contrary, testimony at the trial of causes shall be given 

except certain 
cases. 



orally in open court. 
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22. The Chief Justice may issue commissions to persons within or commiasionsfor 
beyond the Commonwealth authorizing them to administer oaths and ^^ °* * 
take affirmations for the purposes of the High Court and proceedings 

therein. 

Defects and Errors, 

23, The High Court or a Justice may at any time, and on such Amendment, 
terms as are just, amend any defect or error in any proceedings in the 

Court ; and all necessary amendments shall be made for the purpose of 
determining the real questions in controversy or otherwise depending 
on the proceedings. 

24. — (1.) No proceedings in the High Court shall be invalidated by Fonmu defect* 
any formal defect or by any irregularity, unless the Court is of opinion *°^^° 
that substantial injustice has been caused thereby and that the 
injustice cannot be remedied by an order of the Court. 

(2.) The Court or a Justice may make an order declaring that any 
proceeding is valid notwithstanding any such defect or irregularity. 

Change of Venue, 

25. The High Court or a Justice may, at any stage of any suit change of venue. 
pending in the Court, direct that the trial shall be had or continued 

at some particular place to be specified in the order^ subject to such 
conditions (if any) as the Court or Justice imposes. 

Judgment and Eocecution, 

26. Every person in whose favour a judgment of the High Court Enforcement oi 
is given shall be entitled to the same remedies for enforcing it by Si^°^urt 
execution or otherwise — u.s. »i6. 

(a) Against the property of the person against whom it is given ; 

and 

(b) Subject to limitations which may be prescribed by any Rules 

of Court, against the person ag^ainst whom it is given, 

as are allowed, by the laws of the State in which such property is 
situated or such person is resident, as the case may be, to persons in 
whose favour a judgment of the Supreme Court of the State is given 
in like cases. 

27. When any claim is made to property taken in execution upon interpleader, 
process issued out of the High Court, the Marshal or his Deputy may 

take in the Supreme Court of the State in which the property is 
situated the same proceedings by way of interpleader as if the process 
had been issued out of that Supreme Court ; and that Supreme 
Court and the Judges thereof shall have jurisdiction to entertaiu and 
determine the matter. 

28. A seizure or attachment of property in execution upon process Discharge of 
issued out of the High Court shall become inoperative when any event K^Secutionf'' 
occurs by which, according to the laws of the State in which the ^s. C33. 
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property is situated, the seizure or attachment would become 
inoperative if made upon like process issued out of the Supreme 
Court of that State. 

Receivers and Managers. 

29. When in any cause pending in the High Court a receiver or 
manager appointed by the Court is in possession of any property, the 
receiver or manager shall manage arid deal with the property ac- 
cording to the requirements of the laws of the State or part of the 
Commonwealth in which the property is situated, in the same manner 
in which the owner or possessor thereof would be bound to do if in 
possession thereof. 

30. A receiver or manager of any property appointed by the High 
Court may, without the previous leave of the Court, be sued in respect 
of any act or transaction of his in carrying on the business connected 
with the property. 

Actions by and against the Marshal, 

31 . — (1.) When the Marshal is a party to a cause in the High Court, 
all writs summonses orders warrants precepts process and commands 
in the cAuse which should in ordinary course be directed to him shall 
be directed to such disinterested person as the Court or a Justice 
appoints ; and the person so appointed may execute and return them. 

(2.) When a deputy of the Marshal. is a party to a cause in the High 
Court, any writs summonses orders precepts process and commands in 
the cause which should in ordinary course be directed to him shall be 
directed to such person as the Marshal appoints ; and the person so 
appointed may execute and return them. 

Rules of Court, 

32. The Rules in the Schedule to this Act shall, as to all matters 
to which they extend, regulate the proceedings in the High Court. 
But those Rules may be annulled or altered by the authority by which 
new Rules of Court may be made under this Act. 

33. — (1.) The Justices of the High Court or a majority of them 
may make Rules of Court not inconsistent with this Act for carrying 
this Act into effect. 

(2.) The authority of the Justices of the High Court to make Rules 
of Court extends to making by way of re-enactment or otherwise any 
such Rules as are set forth in the Schedule to this Act with or without 
amendment. 

34. Every Rule of Court made in pursuance of the last preceding 
section shall be laid before both Houses of the Parliament within 
forty days next after it is made if the Parliament is then sitting, or 
if the Parliament is not then sitting then within forty days after the 
next meeting of the Parliament ; and if an Address is presented to 
the Governor-General by either House of the Parliament within the' 
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next subsequent forty sitting days of that House praying that any 
such Rule may be annulled the Governor-General may thereupon annul 
it ; and the Rule so annulled shall thenceforth become void and of 
no effect but without prejudice to the validity of any proceedings 
which have in the meantime been taken under it: 

Part III. — Appeals to the High Court. 

Security, 

35. — (1.) In any appeal to the. High Court, security shall not except Security. 
under an order of the High Court be required to be given by a party 
appellant, except in the case of appeals from a judgment of the 
Supreme Court of a State or some other Court of a State from which 
at the establishment of the Commonwealth an appeal lay to the Queen 
in Council. 

(2.) In the case of such last-mentioned appeals, security shall be 
given by the party appellant in such manner as is prescribed by 
Rules of Court for the prosecution of the appeal without delay, and 
for the payment of all such costs as may be awarded by the High 
Court to the party respondent. 

(3.) The amount of security shall unless otherwise ordered by the 
High Court or a Justice be Fifty pounds. 

36. The High Court or a Justice may in any case reduce or increase Amount of 
the amount of security to be given by an appellant, and in the case of ^^^^ ^' 
increase may order that unless the additional security is given within 

a time to be limited by the order the appeal shall be dismissed. 

Procedure. 

37. Appeals to the High Court shall be instituted within such time institution of 
and in such manner as is prescribed by Rules of Court. *^ 

38. When an appeal has been instituted, the High Court or a stayoi 
Justice or the Court or Judge appealed from may order a stay of all ^^^^^ ^^^' 
or any proceedings under the judgment appealed from. 

39. — (1.) When either party to a judgment from which an appeal Death of party 
lies to the High Court dies before the time allowed for instituting an ^8°*^^*' » 
appeal has expired, it shall not be necessary to revive the cause or 
matter by any formal proceedings. 

(2.) If the personal representative of the deceased party desires 
to appeal, he may file in the Court in which the cause or matter is 
pending a duly certified copy of the instruinent by which he. is 
appointed, and thereupon may institute an appeal in the same manner 
as the party whom he represents might have done. 

(3.) In the case of the death of the party in whose favour the judg- 
ment is given or made, notice of appeal may be given to his personal 
representative, or, if there is no such representative, to such person as 
the High Court or a Justice directs. 
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Section 32. THE SCHEDULE. 



RULES OF COURT. 
Part I.— Original Jurisdiction. 

I. — Commencement of Civil Proceedings. 
II. — Parties to Actions. 
211.— Partial Relief. 
IV. — Writs of Summons. 

V. — Concurrent Writs. 
VI. — Renewal of Writs : Lost Writs. 
VII. — Service of Originating Proceedings. 
VIII. — Service out of the Jurisdiction. 
IX. — ^Appearance. 
X. — Default of Appearance. 
XI. — Change of Parties. 
XII. — Summons for Directions. 
XIII. — Trial without Pleadings. 
XIV. — Pleading generally. 
XV. — Particulars. 
XVI. — Statement of Claim. 
XVII.— Defence. 
XVIII. — Payment into Court. 
XIX. — Reply and Subsequent Pleadings. 
XX. — Matters Arising Pending the Action 
XXI. — Demurrer. 
XXII. — Discontinuance, &c. 
XXIII.— Default of Pleading. 
XXIV. — Amendment. 
XXV.— Security. 

XXVI. — Discovery and Inspection. 
XX VII. — Admissions. 

XXVIII. — Issues, Inquiries, and Accounts. 
XXIX. — Questions of Law and Issues without Pleadings. 
XXX.— Trial. 
XXXL— Evidence. 
XXXIL— Affidavits. 
XXXIII. — Motion for Judgment. 
XXXIV. — Relief against Judgments and Orders. 
XXXV. — Attachment and Committal. 

XXXVI. — Actions by and against Firms and Persons carrying on Business ia 
Names other than their own. 
XXXVII. — Inspection of Property ; Interim Preservation, Custody, and Manage- 
ment of Property : Receivers : Stop Orders. 
XXXVIII. — Staying Proceedings. 
XXXIX. — Consohdation. 
XL. — ^Chambers. 
XLI. — ^Certiorari : Mandamus : Prohibition : Quo Warranto : Writ of 

Assistance. 
XLII. — Habeas Corpus. 
XLIII. — Committal for Contempt of Court. 

XLTV. — The Marshal and other Officers charged with Service and Executioa 
of Process. 
XLV.— Time. 
XLVI.— Costs. 
XLVIL— Service. 
XLVIII. — Sittings and Vacations. 
XLIX. — General Provisions. 

Part II. — Appellate Jurisdiction. 

Appeal Rules. 

I. — Appeals from Justices of the High Court and New Trials. 
II. — Appeals from Judges of the Supreme Courts of the States in the Exer- 
cise of Federal Jurisdiction : New Trials. 
III. — Appeals from Decisions of Inferior Courts in the Exercise of Federal 

Jurisdiction. 
IV. — ^Appeals from Supreme Courts of States. 
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Part I. — Original Jurisdiction. 

ORDER I. 

Commencement of Civil Proceedings. 

1. Causes and matters in the High Court may be commenced by writ of summons, Mode of 
motion, originating summons, or order to show cause. commencemeoti 

Causes and matters which are by any Act or Rules of Court required or authorized 
to be commenced by motion, whether on notice or ex parte, or by originating summons, 
or order to show cause, or in any other specified manner, shall or may, respectively, 
be so commenced. 

When by any Act or Rules of Court any person is authorized to make any appli- 
cation to the Court or a Justice with respect to any matter which is not already the 
subject-matter of a pending cause or matter, and no other mode of maldng the appli- 
cation is prescribed by the Act or Rules, the application, if made to the Court, shall 
be made by motion, and, if made to a Justice, shall be made by originating summons. 

Except as aforesaid, and except as otherwise provided by any Act, all causes in 
the Court shall bo commenced by writ of summons. 

Causes commenced by writ of summons are called actions. 

The document by which a cause or matter is commenced is called an " originating 
proceeding." 

2. Every proceeding in the Court shall be entitled " In the High Court of Aus- Titles of " 
tralia." If the cause is pending in a District Registry, the word Registry" shall proceedings. 
be added with the name of the State prefixed, and, if there is more than one District 
Registry in the State, the name of the place at which the Registry is situated shall also 

be added. 

3. The solicitor of a party suing by a solicitor shall indorse upon the originating Address of suitor 
proceeding, and upon every notice in lieu of service of an originating proceeding, the and of his 
address of the plaintiff, and also his own name or firm and place of business, and also, solicitor to be 

if his place of business is more than one mile from the Registry in which the cause or ori^natin? 

matter is commenced, a place to be called his address for service, which shall not be proceeding, 

more than one mile from the Registry, where any proceedings in the cause or matter Address for 

may be left for him. And, if the solicitor is only agent of another solicitor, he shall service, 

add to his own name or firm and place of business the name or firm and place of Nameofprinci- 

business of the principal solicitor. pal and agent. 

4. A party suing in person shall indorse upon the originating proceeding, and Party suing in 
upon every notice in lieu of service of an originating proceeding, his place of residence person to indorse 
and occupation, and also, if his place of residence is more than one mile from the address for 
Registry in which the c^use or matter is commenced, another proper place to be ^®'^'^<^®* — 
called his address for service, which shall not be more than one mile from the Regis- 
try, where any proceedings in the cause or matter may be left for him. 

ORDER II. 

Parties to Actions. 

1. OenercMy. 

1. Ail persons in whom any right to relief in respect of or arising out of the same Persons 
transaction or series of transactions is alleged to exist, whether jointly, severally, claiming jointly 
or in the alternative, may be joined in an action as plaintiffs, provided that the case is severally or in th« 
such that if such persons brought separate actions some common question of law or bo ^Sntiffs?^*^ ' 
fact would arise. 

Provided that the Court or a Justice may, in any case in which separate and distinct 
questions arise, order that separate pleadings be deUvered, or separate trials had, or 
may make such other order as is just. 

When several plaintiffs are joined in an action, judgment may be given for such 
of them as are entitled to relief for such relief as they are entitled to, without any 
amendment. But the defendant shall be entitled to his costs occasioned by joining 
as a plaintiff any person who is not entitled to rehef, unless the Court or a Justice 
in disposing of tne costs otherwise directs. 

2. When an action has been commenced in the name of the wrong person as plaintiff, Action In name of 
or it is doubtful whether an action has been commenced in the name of the right wrong plaintiff . 
plaintiff, the Court or a Justice may order that any other person be substituted or 

added as plaintiff upon such terms as are just. 

3. When any person has been improperly or unnecessarily joined as a plaintiff in cross-clalm: 
an action, the defendant shall be entitled to the same relief by way of cross-claim or misjoinder. * 
set-off against the other plaintiffs or any of them, as if that person had not been so 

joined, notwithstanding such misjoinder or any proceeding consequent thereon. 

4. All persons may be joined as defendants against whom the right to any relief persons to be 
is alleged to exist, whether jointly, severally, or in the alternative. And judgment may joined as 

be given against such of the defendants as are found to be liable, according to their defendants, 
respective liabilities, without any amendment. 

C. 10824. C 
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5. It shall not be necessary that every defendant shall be interested as to all the 
relief claimed in the action, or as to every cause of action included in the action ; 
but the Court or a Justice may make such order as is just to prevent any defendant 
from being embarrassed or put to expense by being required to attend any proceed- 
ings in which he has no interest. 

6. The plaintiff may, at his option, join as parties to the same action all or any of 
the persons severally, or jointly and severally, liable on any one contract, including 
parties to bills of exchange and promissory notes. 

7. When a plaintiff is in doubt as to the person from whom he is entitled to relief, 
he may join two or more persons as defendants, to the intent that the questions as to 
which, if any, of the defendants is liable, and as to what relief the plaintiff is entitled 
to, may be determined as between all parties. 

8. When there are numerous persons having the same interest in the subject- 
matter of a cause or matter, one or more of such persons may sue, and the Court or a 
Justice may authorize one or more of such persons to be sued, or may direct that one 
or more of such persons shall defend, in such cause or matter, on behalf or for the 
benefit of all persons so interested. 

9. The Court shall not refuse to determine a cause or matter by reason only of the 
misjoinder or nonjoinder of parties, and the Court may in every cause or matter deal 
with the matter in controversy so far as regards the rights and interests of the parties 
actually before it. 

The Court or a Justice may, at any stage of the proceedings, either upon or without 
the application of either party, and on such terms as appear to the Court or Justice 
to be just, order that the names of any persons improperly joined, whether as plaintiffs 
or as defendants, be struck out, or that the names of any persons who ought to have 
been joined, or whose presence before the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and settle all the questions 
involved in the cause or matter, be added, either as plaintiffs or defendants. 

But no person shall be added as a plaintiff suing without a next friend, or as the next 
friend of a plaintiff under any disability, without his own consent in writing. 

10. An application to add or strike out or substitute a plaintiff or defendant may be 
made to the Court or^ Justice, at any time before the hearing of the cause, or may be 
made at the hearing in a summary manner. 

11. When a defendant is added or substituted, he shall, unless he waives such 
service, be served with the amended originating proceeding, or with notice in lieu of 
service, as the case may be, and the proceedings as against him shall, unless otherwis 
ordered, be deemed to have begun only on such service being effected. 

Such service shall, unless otherwise ordered by the Court or a Justice, be effected 
in the same manner in which original defendants are served. 

2. Persons under Disability. 

12. An infant may sue or carry on the proceedings in any cause or matter by his 
next friend, and may appear in any cause or matter by his guardian ad literri. 

13. A married woman may sue or defend in her own name, being described as the 
wife of her husband, naming him. 

14. A person found or declared to be of unsound mind may sue or defend by the 
committee of his psrson or estate, as the case may be. 

A person who is of unsound mind, but has not been so found or declared, and a 
person so declared, but of whom a committee of his person or estate, as the case may be, 
has not been appointed, may sue by his next friend, and may defend or intervene by a 
guardian appointed by a Justice for that purpose. 

15. Before the name of any person is used in any cause or matter as next friend of 
any infant or other party, such person shall sign a written authority to the solicitor for 
that purpose, and the authority shall be filed in the Registry with the originating 
proceeding. The authority shall not extend to any . other proceeding than that 
specified in it. 

A married woman or a corporation cannot be a next friend or a guardian for the 
purpose of bringing or defending an action. 

16. The Court or a Justice may, for sufficient cause shown, remove a next friend or 
guardian ad litem. 

Whenever for any reason there is no next friend or guardian ad litem of an infant, 
the Court or a Justice may appoint a fit person, with his own consent, to be such next 
friend or guardian. 

17. If any cause or matter to which any infant or person of unsound mind, whether 
so found or declared or not, or a person under any other disability, is a party, any 
consent as to the mode of taking evidence or as to any other procedure shall, if given 
with the sanction of the Court or Justice by the next friend, guardian, committee, 
or other person acting on behalf of the person under disability, have the same force 
and effect as if the party were under no disability and had given the consent. 
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ORDER IIL 

Partial Relief. 

1. An action shall not be open to objection on the ground that a merely declaratory Declaratory 

judgment or order is sought thereby ; and the C!ourt may make binding declarations judgments and 

of right in an action properly brought, whether any consequential relief is or could be °"^®"* 
claimed therein or not. 

ORDER IV. 
Writs of Summons. 

1. Every action shall be commenced by a writ of summons, which shall have in- 
dorsed thereon a concise statement of the nature of the claim made, or of the relief 
or remedy sought in the action. 

2. The indorsement required by the last preceding rule shall not be invalid by 
reason of failure to set forth the precise ground of complaint, or the precise remedy 
or relief to which the plaintiff considers himself entitled. 

The plaintiff may, by leave of the Court or a Justice, amend the indorsement so as 
to extend it to any other cause of action or any additional remedy or relief. 

3. Actions shall be of two kinds, actions in personam and actions in rem. 

4. Actions for condemnation of any property, or for recovery of any pecuniary 
forfeiture or penalty, shall be instituted in the name of the King. 

5. The title of actions shall be as set forth in tiie Appendix. 

6. A writ of summons for the commencement of an action shall be in such one of the 
forms in the Appendix as is applicable, with such variations as circumstances require. 

7. When a writ is issued from a District Registry, and any defendant neither resides 
nor carries on business in the State in which the Registry is situated, there shall be 
a statement upon the face of the writ that such defendant may, at his option, cause an 
appearance to be entered either at the District Registry or at the Principal Registry, 
or to the like effect. 

8. A writ of summons to be served out of the jurisdiction, or of which notice is to 
be given out of the jurisdiction, may be issued without leave. 

9. Notice of a writ to be given out of the jurisdiction shall be in the form in the 
Appendix with such variations as circumstances require. 

10. The time to be limited in the writ of summons for the appearance of any 
defendant shall be the time next hereinafter specified, according to the place of service, 
that is to say : — 



Klnda of actions. 
Crown actions. 

Title of actions. 
Form of writ. 

Writ issued from 
District Kegistry. 



When the place of Service is — 



Time for Appearance. 
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(1.) Within the Commonwealth — 

If the writ is to be served within the State in which 
the Registry from which it is issued is situated . . 

If the writ is to be served within a State adjacent to 
the State in which the Registry from which it is 
issued is situated 

In any other case 

Provided that if the writ is to be served in the State 
of Queensland, or the State of South Australia, or 
the State of Western Australia, at a place dis- 
tant more than 600 miles from the Registry from 
which the writ is issued an.additional time shall bo 
allowed of . . 
(2.) Beyond the Commonwealth — 

If the writ is to be served in New Zealand . . 

If the writ is to be served in British New Guinea or 

m} x\ 1 •• •• •• •• •• 

If the writ is to be served elsewhere 



1 

( 



Fourteen days 



Twenty-one days 
Twenty -eight days 



Seven days 

Forty- two days 

Three months 
Six months 



For the purposes of this rule the State of Tasmania is to be deemed to be adjacent 
to the States of New South Wales, South Australia, and Victoria, and the State of 
Queensland is not to be deemed adjacent to the State of South Australia. 

Distances are to be reckoned according to the nearest route ordinarily used in 
travelling. 

11. The plaintiff, or his solicitor, shall, on pi^senting any writ of summons for 
issue, leave with the officer a copy of the writ, and of all the indorsements thereon, and 
the copy shall be signed by or for the solicitor leaving it, or by the plaintiff himself 
if he sues in person. No praecipe shall be required. . 

C2 
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ORDER V. 

CoNCURRBNT Writs. 

1. The plaintiff in any action may, at the time of, or at any time during twelve 
months after, the issuing of the original writ of summons, issue one or more concurrent 
writs. Each concurrent writ shall be dated as of the same day as the original writ, 
and shall be marked with a seal bearing the word " Concurrent,*' and the date of 
issuing the concurrent writ ; and such seal shall be impressed upon the writ by the 
proper officer : Provided always that any such concurrent writs shall only be in force 
for the period during which the original writ in the action is in force. 

2. A writ of summons to be served out of the jurisdiction, or of which notice is to be 
given out of the jurisdiction, may be issued and marked as a concurrent writ with 
a writ to be served within the jurisdiction ; and a writ of summons to be served within 
the jurisdiction may be issued and marked as a concurrent writ with a writ to be 
served out of the jurisdiction, or of which notice is to be given out of the jurisdiction. 



ORDER VI. 
Renewal of Writs : Lost Writs. 

Original writ in 1* Original writs of summons shall be in force for twelve months from the date 

force for twelve thereof, including the day of that date, and no longer ; but if any defendant therein 
S^****^' ed* ™*^ named has not been served within that time, the plaintiff may, before the expiration 

of the twelve months, apply to the Court or a Justice for leave to renew the writ ; 
and the Court or Justice, if satisfied that reasonable efforts have been made to serve 
such defendant, or for other good reason, may order that the original or concurrent 
writ of summons be renewed for six months from the date of renewal, including the 
day of that date, and so from time to time during the currency of the renewed writ. 
The writ shall be renewed by being marked with the word '* Renewed," and with a 
seal bearing the date of the day, month, and year of the renewal ; which seal shall be 
provided and kept for that purpose at the Registry, and shall be impressed upon the 
writ by the proper officer, upon delivery to him by the plaintiff or his solicitor of a 
praecipe to that effect. 

A writ of summons so renewed shall remain in force and be available to prevent 
the operation of any Act whereby the time for the commencement of the action is 
limited, and for all other purposes, from the date of the issuing of the original writ, 
of 2. The production of a writ of summons purporting to be marked with the seal of 

the Court, showing it to have been renewed in manner aforesaid, shall be sufficient 
evidence of its having been so renewed, and of the commencement of the action as of 
the date of the original writ, for all purposes. 

3. When a writ of which the production is necessary has been lost, the Court or a 
Justice, upon production of a copy thereof, and upon being satisfied of the loss, and of 
the correctness of the copy, may order that the copy shall be sealed and served, or 
otherwise made use of, in lieu of the original writ. 
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ORDER VII. 

Service of Originating Proceedings. 

1. Generally. 

1. Unless otherwise prescribed or allowed, service of an originating proceeding 
shall be made personally. But personal service shall not be required when the party 
to be served, by his solicitor, undertakes in writing to accept service, and enters an 
appearance. 

2. Personal service shall be effected, in the case of a writ of summons, originating 
summons, or other document authenticated by signature or seal, by delivering to and 
leaving with, or offering to deliver to and leave with, the person to be served, a copy 
of the writ, summons, or other document, in such a condition as to be open for 
examination, and at the same time showing him the original writ, summons, or other 
document, if he requires it ; and, in the case of any other document, by delivering or 
offering to deliver it to the person to be served in such a condition as to be open for 
examination. 

2. On Particvlar Defendants, 

3. When a husband and his wife are both parties to a cause or matter, they shall 
both be served unless the Court or a Justice otherwise orders. 

4. When an infant is a party to a cause or matter, service on his father or guardian, 
or, if he has none, then upon the person with whom the infant resides or under whose 
care ho is, shall, unless the Court or a Justice otherwise orders, be deemed good service 
on the infant ; but the Court or Justice may order that service made or to be made on 
the infant himself shall be deemed good service. 
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5. When a person of unsound mind is a party to a cause or matter, service on the Lunatics, 
/committee, if any, of his person or estate, as the case may be, or, if he has not been 
iound or declared to be of unsound mind, or if he has been so declared but a committee 
of his person or estate, as the case may be, has not been appointed, service on the 
person with whom he resides or under whose care he is, shall, unless the Court or a 
•Justice otherwise orders, be deemed good service on such party. 

3. On Corporations and other Bodies. 

6. In the absence of any statutory provision regulating service of process, an origi- 
.nating proceeding to be served on a corporation aggregate, whether incorporated 
under the laws of the Commonwealth or of a State or not, may be served on the mayor 
■or other head officer, or on the town clerk, manager, or other chief officer, of the 
-corporation within the Commonwealth ; and when oy any Act provision is made for 
service of any legal process upon any corporation, or upon any society or fellow- 
-ship, or any body or number of persons, whether corporate or unincorporate, an origi- 
nating proceeding may be served in the manner so provided. 

4. Indorsement of Date of Service. 

7. The person serving a writ of summons shall, within three days after the service, indorsement to 
indorse on the writ the day of the month and week of the service thereof ; otherwise be made on writ 
the plaintiff shall not, without leave of the Court or a Justice, be at liberty, in case J^ithin three 

of default of appearance, to proceed as upon default ; and every affidavit of service ^' 
of the writ shall mention the day on which such indorsement was made. 

6. Substituted Service. 

8. If it is made to appear to the Court or a Justice that a party is from any cause Substituted 
finable to effect prompt personal service, or service in any other prescribed, manner, of service may be 
the originating pri>ceeding, or any other proceeding requiring service, the Court or aUowed. 
Justice may make such order for substituted service, or for the substitution for service 

•of notice, by advertisement or otherwise, as is just. 

9. Every application to the Court or a Justice for an order for substituted or other svidenoo. 
service, or for the substitution of notice for service, shall be supported by an affidavit 
:setting forth the grounds upon which the application is made. 



ORDER Vni. 

Servicb out op the Jurisdiction. 

1. An originating proceeding, or notice thereof, may be served out of the juris- 
<liction of the Court in any of the following cases, that is to say : — 

(1.) When the subject-matter of the cause, so far as it concerns the party to 
be served, is — 

(a) Land or other property situate within the Commonwealth, with 

or without rents or profits thereof ; or 

(b) Any shares or stock of a corporation or joint stock company 

having its principal place of business within the Commons- 
wealth ; or 

(c) Any instrument or thing affecting any such land, property, 

shares, or stock ; 

(2.) When any contract in respect of which relief is sought in the cause against 
the party by way of enforcing, rescinding, dissolving, annulling, or other- 
wise affecting, the contract, or by way of recovering damages or obtain- 
ing any other remedy against the party for a breach thereof, was made or 
entered into within the Commonwealth ; 

(3.) When the relief sought against the party is in respect of a breach within the 
Commonwealth of a contract, wherever made ; or 

(4.) When any act or thing sought to be restrained or recovered or for which 
damages are sought to be recovered, was done or is to be done or is 
situate within the Commonwealth. 

In the case of an action, the indorsement of claim on tlie writ of summons shall 
be in such a form as to show that the subject-matter of the action is within 
the provisions of this Rule. 

2. If the party to be served is a British subject, the Court or a Justice, upon being 
satisfied by affidavit that the subject-matter of the cause is such that, under the 
provisions of the last preceding Rule, the originating proceeding may be served out of 
the jurisdiction, and that it was personally served upon a party out of tlie jurisdiction, 
or that reasonable efforts were made to effect personal service thereof upon the party 
And that it came to his knowledge, and either that he wilfully neglects to appear in the 
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cause, or that he is livinc out of the jurisdiction of the Court in order to defeat and 
delay the plaintiff, may direct from time to time that the plaintiff or petitioner shall be^ 
at liberty to proceed in the cause in such manner and subject to such conditions as the 
Court or Justice thinks fit. 

• 3. When the originating proceeding is an instrument under the seal of the Court,, 
and the defendant- is neither a British subject nor in British dominions, notice of the- 
instrument, and not the instrument itself, is to be served upon him. Such service shall 
have the same force and effect as service of a writ of' summons or other originating 
proceeding upon a British subject ; and by leave of the Court or a Justice, upon their 
or his ijeing satisfied by affidavit as aforesaid, the Hke proceedings may be had and 
taken thereupon. 
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ORDER IX.* 

Appearance. 
1. General. 

1. A defendant shall enter his appearance to a writ of summons in the District 
Registry from which the writ was issued, or, at his option, in cases in which he is- 
permitted by this Act to enter it at this Principal Registry, at the Principal Registry ; 
according to the exigency of the writ. 

2. A party entering an appearance shall do so by delivering to the proper officer a 
memorandum in writing dated on the day of its delivery, and containing the name of 
his solicitor, or stating that he appears in person. 

There shall at the same time be delivered to the officer a dupUcate of the memo- 
randum, which the officer shall seal with the official seal, showing the date on which it;, 
is sealed, and shall then return to the person entering the appearance. The duplicate- 
memorandum so sealed shall operate as a certificate that the appearance was entered 
on the day indicated by the seal 

3. The solicitor of a defendant appearing by a solicitor shall state in such memo- 
randum his name or firm and place of business, and also, if his place of business is- 
distant more than one mile from the Registry at which the appearance is entered, a 
place to be called his address for service, which shall not be more than one mile from 
that Registry, where any proceedings in the action may be left for him. And, if th& 
solicitor is only agent for another solicitor, he shall add to his own name or firm and 
place of business the name or firm and place of business of the principal solicitor. 

4. A defendant appearing in person shall state in such memorandum his address,, 
and also a place, to be called his address for service, which shall not be more than one- 
mile from the Registry at which the appearance is entered. 

5. If the memorandum does not contain such address it shall not be received ; and, 
if the address is illusory or fictitious, the appearance may be set aside by the Court- 
or a Justice on the application of the plaintiff. 

6. The memorandum of appearance shall be in the form in the Appendix with sucb 
variations as circumstances require. 

7. If two or more defendants in the same cause appear by the same solicitor and 
at the same time, the names of aH the defendants so appearing shall be inserted in one- 
memc^'andum. 

8. A defendant shall, on the day on which he enters his appearance, give notice of 
his appearance, in the form in the Appendix, to the plaintiff's solicitor, or, if the- 
plaintiff sues in person, to the plaintiff himself. The notice may be given either by 
notice in writing served in the ordinary way at the address for service, or by prepaid 
letter directed to that address and posted on the day of entering appearance, and shall 
in either case be accompanied by the sealed duplicate memorandum. 

9. A sc^citor who fails to enter an appearance in pursuance of his written under- 
taking so to do shall be liable to attachment. 

10. A defendant may appear at any time before judgment. If he appears after the- 
time limited for appearance, he shall not, unless the Court or a Justice otherwise orders,, 
be entitled to any further time for delivering his defence, or for any other purpose, thaik 
if he had appeared according to the exigency of the writ. 

11. In an action in reniy any person not named in the writ may intervene and 
appear on filing an affidavit showing that he is interested in the res under arrest, or ii^ 
the fund in Court. 

12. A defendant in any cause may enter a conditional appearance, denying the- 
jurisdiction of the Court, and shall not thereby be deemed to have submitted to the 
jiu-isdiction, except as to the costs occasioned by the appearance or by any application 
under this Rule ; and he may thereupon apply to the Court or Justice for. an order to 
set aside the service upon him of the originating proceeding, or the service upon hin^ 
of notice thereof, as the case may be. 
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Or he may make such application before appearing, and without entering a con-v 
<litianal appearance. 

If he enters a conditional appearance, and does not make such application promptly, 
the Court or Justice may set aside the conditional appearance with costs, to be paid 
by the defendant by whom it was entered. 

If the apphcation is made and dismissed, l^e conditional appearance shall be struck 
out, and the defendant may enter an appearance as in other cases. 

2. Persona under Disability. 

13. An order for the appointment of a guardian ad litem of an infant in an action Appearance by 
«hall not be necessary, but the solicitor applying to enter an appearance for the infant iiifaiit 

shall make and file an affidavit in the form in the Appendix, with such variations as 
•circumstances require. 

14. An infant served with an originating proceeding in any cause or matter, not Guardian aiiifewi 
being an action, may appear on the hearing of the cause or matter by a guardian ad ISJ^^^^^J^***' 
■litem in aU cases in which the appointment of a special guardian is not provided for. 

An order for the appointment of such guardian shall not be necessaty, but the solicitor 
by whom he appears shall previously make and file an affidavit as in the last pre- 
ceding Rule mentioned. 

15. When proceedings in any cause or matter are directed to be continued against Other cases. 
an infant, or an infant is at liberty to attend any proceedings in a cause or matter, he 

«hall appear as in the last preceding Rule directed. 



ORDER X. 

Default of Appearance. 

1. When no appearance is entered to a writ of summons for a defendant who is an 
infant or a person of unsound mind who has not been so found or declared, the plaintiff 
fihall, before proceeding with the action against the defendant, apply to the Court or a 
Justice for an order that some proper person be appointed as guardian of the defendant, 
by whom he may appear and defend the action. 

Such an order shall not be made unless it appears that the writ of summons was 
•duly served, and that notice of the application was, after the expiration of the time 
■allowed fot appearance, and at least six clear days before the day in such notice named 
ioT hearing the application, served upon or left at the dwelling-house of the person with 
whom or under whose care the defendant is then residing, and also, if the defendant 
is an infant not residing with or under the care of his father or guardian, served upon or 
left at the dwelling-house of the father or guardian, if any, of the infant, unless the 
■Court or Justice at the time of hearing the application dispenses with the last- mentioned 
-service. 

When a guardian has been appointed, he shall have the same time for appearance 
:after the service of the order on him as if it were a writ of summons. 

2. When a defendant fails to appear to a writ of -summons, and the plaintiff is 
desirous of proceeding upon default of appearance under any of the following Rules of 
this Order, he shall, before taking such proceeding upon default, file an affidavit of 
■service of the writ, or of notice in lieu of service, as the case may be. 

3. When the writ of summons is indorsed for a debt or liquidated demand only, 
and the defendant fails, or aU the defendants, if more than one, fail, to appear thereto, 
the plaintiff may enter final judgment against such defendant or defendants for any 
«um not exceeding the sum indorsed on the writ, together with interest at the rate 
-claimed by the indorsement at the rate agreed upon, ii any, or, if no rate is claimed to 
have been agreed upon, at the rate of five per centum per annum, to the date of the 
judgment, and costs. 

4. When the writ is indorsed for a debt or liquidated demand, and there are several 
defendants, of whom some appear to the writ, and others fail to appear, the plaintiff 
may enter final judgment as by the last preceding Rule provided against the defendants 
-so failing to appear. 

5. When the writ is indorsed with a claim for detention of goods and pecuniary 
•damages, or either, and the defendant fails, or all the defendants, if more than one, fail, 
to appear, the plaintiff may enter interlocutory judgment against such defendant or 
defendants, and a writ of inquiry may issue to assess the vauue of the goods and the 
damages, or either, as the case may be, in respect of the causes of action disclosed by 
the indorsement on the writ. But the Court or a Justice, instead of issuing a writ of 
inquiry, may order that the value and the damages, or either, shall be ascertained in 
Any other way which the Court or Justice directs. 

6. When the writ is indorsed as in the last preceding Rule mentioned, and there 
are several defendants, of whom some appear to the writ, and others fail to appear, 
the plaintiff may enter interlocutory judgment against the defendants so failing to 
appear. And in that case the value of the goods and the damages, or either, as the 
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case may be, may be assessed, as against the defendants suffering judgment by default,, 
at the same tim6 as the trial of the action or issue therein against the other defendants^ 
But the Court or a Justice may order that instead of proceeding to such trial, the value- 
and the damages, or either, shall be ascertained by a writ of inquiry as (Erected by 
the last preceding Rule, or in any other way which the Court or Justice directs. 

7. When the writ is indorsed with a claim for detention of goods and pecuniary 
damages, or either, and is further indorsed for a debt or liquidated demand, and any 
defendant fails to appear to the writ, the plaintiff may enter final judgment against him. 
for the debt or liquidated demand, with interest and costs, and may also enter inter- 
locutory judgment for the vaJue of the goods and the damages, or either, as the case- 
may be, and may proceed as provided in Rules 6 and 6 of this Order. 

8. Any judgment by default under this Order may be set aside or varied by the- 
Court or a Justice upon such terms as to costs or otherwise as the Court or Justice 
thinks fit. 

9. In all actions not by this Order otherwise specially provided for, in case any 
defendant does not appear within the time limited by the ,writ for appearance, the 
plaintiff may, upon filing a proper affidavit of service and a statement of claim, proceed 
in the action as if the defendant had appeared. 

10. In any case in which a plaintiff enters judgment under the provisions of thi* 
Order against any defendants who fail to appear, the entry of judgment shall not, nor 
shall the issue of execution thereon, prejudice his right to proceed in the action against 
the other defendants. 

ORDER XL 

Change op Parties. 

1. A cause or matter shall not become abated by reason of the marriage, deaths, 
or insolvency of any of the parties, if the cause of action survives or continues, and shall 
not become defective by the assignment, creation, or devolution of any estate or title- 
pendente lite. 

2. In case of the marriage, death, or insolvency, or devolution of estate by operation 
of law, of any party to a cause or matter, the Court or a Justice may, if it is necessary 
for the complete settlement of all the questions involved, order that the husband,, 
personal representative, trustee, or other successor in interest, if any, of the party shall 
be made a party, or shall be served with notice in such manner and form as hereinafter 
prescribed, on such terms as are just, and may make such order for the disposal of 
the cause or matter as is just. 

3. In case of an assignment, creation, or devolution of any estate or title pendente 
lite, the cause or matter may be continued by or against the person to or upon whom- 
the estate or title has come or devolved. 

4. When by reason of marriage, death, or insolvency, or any other event occurring 
after the commencement of a cause of matter, and causing a change or transmission 
of interest or liability, or by reason of any person interested coming into existence after 
the commencement of the cause or matter, it becomes necessary or desirable that any 
person not already a party should be made a party, or that any person already a party 
should be made a party in another capacity, an order that the proceedings shall be 
carried on between the continuing parties and the new party may be obtained ex parte,. 
either by any continuing party, or by any person who is made a party, on application 
to the Court or a Justice, upon an allegation of such change, or transmission of interest 
or liability, or of such person interested having come into existence. 

If the party applying to be made a party as plaintiff is an infant, the applicatioiv 
must be made by him by his next friend. 

5. Every order made under the last preceding Rule shall, unless the Court or 
Justice otherwise directs, be served upon the continuing parties, and also upon each 
such new party, unless the person making the application is himself the only new 
party ; and the order shall from the time of such service, subject nevertheless to the* 
next two following Rules, be binding on the person served therewith ; and every person 
served therewith who is not already a party to the cause or matter shall be bound ta 
enter an appearance thereto within the same time and in the same manner as if he 
had been served with a writ of summons. Notice of such obligation to appear shall be- 
indorsed on the order before service. 

6. When any person who is under no disability, or who is under no disability other 
than coverture, or who, being under some disability other than coverture, has a 
guardian ad litem in the cause or matter, is served with an order made under Rule 4 of 
this Order, he may apply to the Court or a Justice to discharge or vary the order at 
any time within eight days after the time allowed for appearance. 

7. When any person who is under any disability other than coverture, and has no* 
guardian ad litem in the cause or matter, is served with an order made under Rule 4- 
of this Order, he may apply to the Court or a Justice to discharge or vary the order 
at any time within eight days after the time allowed for the appearance of his guardiaiK 



1903. 



High Court Procedure. 



No. 7. 



45 



^id litem when duly appointed ; and until the period of eight days has expired the 
<order shall have no force or effect as against the last-mentioned person. 

8. When the plaintiff or defendant in a cause dies, and the cause of action survives, 

^ut the plainti£E or the person entitled to proceed fails to proceed, the defendant, or the 

person against whom the cause may be continued, may apply to a Justice for an order 

requiring the plaintiff or the person entitled to proceed to do so within such time as is 

ordered : And in default the Justice may order the cause to be dismissed for want 

of prosecution, with or without costs, as in other cases. 
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ORDER XH 

Summons fob Directions. 

1. Any party to an action may, at any time after the appearance of any defendant 
who is affected thereby, take out a general summons for directi(nis. 

The summons shall specify the matters as to which directions are desired, and shall 
he addressed to and served upon all such parties to the action as may be affected 
thereby. 

2. Upon the hearing of the summons, the Court or Justice shall, so far as practicable, 
make such order as is just with respect to all the interlocutory proceedings to be taken 

in the action before the trial, and as to the costs of such proceedings, and more par- 
ticularly with respect to the following matters: — Pleading, particulars, admissions, 
discovery, interrogatories, inspection of documents, inspection of real or personal 
property, examination of witnesses, place and mode of trial. 

3. The further hearing of the summons shall be adjourned from time to time until 
the conclusion of the action^ 

4. No affidavit shall be made or used on the hearing of the summons except by 
-special order of the Court or Justice. 

5. On the hecuring of the summons, any party to whom the summons is addressed 
tshall, so far as practicable, apply for any order or directions as to any interlocutory 
matter or proceeding in the action which he desires. 

6. When such a summons has been taken out, any application subsequent to the 
first hearing of the summons for any directions as to any interlocutory matter or 
proceeding by any party shall be made under the summons, which shall be set down 
tor further hearing on two clear days* notice to the other party, stating the nature of 
the order or directions intended to be asked for. 

7. Any application by any party which might have been made at the first hearing 
of the summons shall, if granted on any subsequent application, be granted at the 
costs of the party applying, unless the Court or Justice is of opinion that the application 
oould not properly have been made at the first hearing of the summons. 

8. The operation of these Rules with respect to the proceedings to be taken by the 
parties as to any of the matters particularly specified m Rule 2 of this Order shall be 
subject to any directions given upon the summons for directions. 
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ORDER XIII. 
Trial without Pleadings. 
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1. When the indorsement of the writ of summons in an action contains a statement 
sufficient to give notice of the nature of the plaintiff's claim or of the relief or remedy 
sought in the action, the plaintiff may also indorse on the writ a notice stating that 
if the defendant appears the plaintiff intends to proceed to trial without pleadings. 

2. When the writ is so indorsed, no pleadings shall be required or delivered, except Notice of trial 
by order of the Court or a Justice ; and the plaintiff may, at the expiration of ten days 
«fter appearance, serve notice of trial without pleadings. 

3. When the writ is so indorsed, the defendant may, within ten days after appear- 
ance, apply to a Justice for an order for the delivery of a statement of claim, and on 
«uch application the Justice may order that a statement of claim shall be delivered, 
in which case the action shall proceed as if no such indorsement had been made ; or 
may order that the action shall proceed to trial without pleadings. In the latter case 
the Justice may, if he thinks fit, further order that either party shall deliver particulars 
of his claim or defence within a time to be specified in the order. 

4. If the Justice orders that the action shall proceed to trial without pleadings, and Particulars, 
makes no order as to particulars, all defences shall be open at the trial to the defendant. 

When particulars are ordered to be delivered, the parties shall be bound by the 
particulars so far as regards the matters in respect of which the order for particulars 
is made. 

5. When the writ is so indorsed, and the defendant does not make application Special defences, 
under Rule 3 of this Order, he shall not be allowed to rely on a set-off or cross-claim, 

or on the defence of infancy, coverture, fraud, a Statute of Limitations or discharge 
under the laws relating to bankruptcy or insolvency, unless within ten days after 
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Appearance he gives notice to the plaintiff, stating the defence upon which he so relies^ 
and, in the case of a set-off or cross-claim, or of the defence of fraud, giving particulars 
thereof ; but all other defences shall be open at the trial of the defendant 

If the plaintiff sets up in reply to a set-off or cross-claim any such defence as here- 
inbefore enumerated, he shall give like notice thereof to the defendant before giving 
notice of trial. 

ORDER XIV. 

Pleading Generally. 

1. Every pleading shall contain a statement, as brief as the nature of the case- 
allows, setting out the material facts on which the party pleading reUes to support 
his claim or defence, as the case may be, but not the evidence by which i;hey are to b& 
proved ; and dhall, when necessary, be divided into paragraphs, numbered con- 
secutively, and each containing, as nearly as may be, a separate allegation. Dates, 
sums, and numbers may be expressed in figures or in words. Every pleading shall 
be signed by the solicitor of the party, or by the party himself if he sues or defends in 
person. 

The Court or a Justice in adjudging the costs of the action shall at the instance of 
any party, and may without any request, inquire into any unnecessary prolixity, and 
may order the costs occasioned by the prolixity to be borne by the party responsible- 
for it. 

2. Except in cases in which no pleadings are required the plaintiff shall, at the 
time and in the manner prescribed by Order XVL, deliver to the defendant a state- 
ment of his claim, and of the relief or remedy to which he claims to be entitled. The 
defendant shall, at the time and in the manner prescribed by Order XVII., deliver tO' 
the plaintiff his defence, if any ; and the plaintiff shall, at t]ie time and in the manner 
prescribed by Order XIX., deliver his reply, if any, to the defence. 

3. A defendant may plead by way of set-off, or set up by way of cross-action, against 
the claim of the plaintiff or any of the plaintiffs, if more than one, any right or claim, 
arising out of the plaintiff^s claim or connected with it, whether the set-off or cross- 
claim sound in damages or not ; and the set-off or cross-claim shall have the same 
effect as a cross action, so as to enable the Court to pronounce a final judgment in the 
same action, both on the original claim and on the cross-claim. But the Court or a- 
Justice may strike out a defence by way of set-off or cross-claim, if in the opinion of the 
Court or Justice the set-off or cross-claim cannot be conveniently disposed of in the 
pending action, or ought not to be allowed, or may order that it shall be disposed of 
separately. 

4. When the plaintiff seeks relief in respect of several distinct claims or causes of 
complaint founded upon separate and distinct grounds, they shall be stated, as far as- 
may be, separately and distinctly. And the same rule shall apply where a defendant 
relies upon several distinct grounds of defence or cross-claim founded upon separate 
and distinct facts. 

5. If the party pleading relies on any misrepresentation, fraud, breach of trust,, 
wilful default, or undue influence, and in all other cases in which particular are 
necessary, particulars, with dates and items if necessary, shall be stated in the pleading i 
Provided that, if the particulars are of debt, expenses, or damages, and exceed three 
foUos, the fact shall be so stated, with a reference to full particulars already delivered 
or to be deUvered with the pleading. 

6. Pleadings may be either printed or written, or partly printed and partly- 
written. 

7. Every pleading or other document required to be delivered to a party, or between 
parties, shall be delivered at the address for service, to the soUcitor of every party 
who sue^, or appears by a solicitor, or to the party if he does not sue or appear by a 
solicitor ; but if no appearance has been entered for any party, then the pleading or 
document shall be delivered by being filed in the Registry. 

8. Every pleading shall be marked on the face with the number of the action, the 
title of the action, the date of the day on which the pleading is deUvered and the 
description of the pleading, and ^hall be indorsed with the name and address for 
service of the solicitor and agent, if any, delivering it, or the name and address for 
service of the party delivering it if he does not sue or appear by a solicitor. 

9. The defence of " Not guilty by statute " shall not be used. 

10. Every allegation of fact in any pleading, if not denied specifically or by- 
necessary implication or stated to be not admitted in the pleading of the opposite 
party, shall be taken to be admitted, except as against an infant or a person of unsound 
mind. 

11. An averment of tlie performance or occurrence of all conditions precedent 
qiecessary for the case of either party shall be implied in his pleading : And when the 
performance or occurrence of any condition precedent is denied, the condition must> 



.1903. 



High Court Procedure. 



No. 7. 



4H 



unless it appears already by implication, be distinctly specified in his pleading by the 
party denying it. 

12. Any party may, without lea re, plead any number of separate defences or other 
•replies or answers to the previous pleading of the opposite party. 

IB. Each party must raise by his pleading all matters of fact which show that the 
•claim of the opposite party is not maintainable, or that a transaction is void or voidable 
in point of law ; and all grounds of defence or reply, as the case may be, must be 
pleaded which, if not raised, would be likely to take the oppo3ite party by surprise, or 
would raise issues of fact not arising out of the preceding pleadings, as, for instance* 
fraud, lease, payment, performance, facts showing illegality or invalidity of a contract 
either by statute or common law, or a Statute of Limitations. 

14. A pleading shall not raise any new ground of claim, or contain any allegation of 
fact, inconsistent with the previous pleadings of the party pleading it. 

15. It is sufficient for a defendant in his statement of defence to deny generally any 
-allegations in the statement of claim. 

16. When a party admits any allegation in the pleading of the opposite party, and 
-sets up other matter in answer thereto, he must, unless he amends his pleading, plead 
the other matter specifically in a further pleading. 

17. Either party may, in any pleading subsequent to defence, join issue upon the 
4ast preceding pleading of the opposite party. Such joinder of issue shall operate as 
a denial of every material allegation of fact in the pleading upon which issue is joined, 
but it may -except any tacts which the party is willing to admit, and shall then operate 
■as a denial of the facts not so admitted. 

18. Subject to the next following Rule and to Order XVII., a general denial of 
an allegation of fact in a previous pleading shall be construed as a denial of the allega- 
tion, and of all the alleged circumstances, whether of time, place, amount, or otherwise. 

19. When a contract, promise, or agreement, is alleged in any pleading, a bare 
denial of the same by the opposite party shall be construed only as a denial in fact of 
the express contract, promise, or agreement alleged, or of the matters of fact from 
which the same may be implied by law, and not as a denial of the legality or sufficiency 
in law of the contract, promise, or agreement, whether with reference to any Act, or 
otherwise, or of the authority of any person by whom the contract, promise, or agree- 
ment, is alleged to have been made. 

20. When the contents of a document are material, it is sufficient to state the effect 
thereof as briefly as possible, without setting out the whole or any part thereof, unless 
the precise words of the document or any part thereof are material. 

21. When it is material to allege maUce, fraudulent intention, knowledge, or other 
condition of the mind of any person, it is sufficient to allege the same as a fact without 
setting out the circumstances from which it is to be inferred. 

22. When it is material to allege notice to any person of any fact, matter, or thing, 
it is sufficient to allege the notice as a fact, unless the form or the precise terms of the 
notice, or the circumstances from which such notice is to be inferred, are material 

23. When any contract or any relation between any persons is to be implied from 
a series of letters or conversations, or otherwise from a number of circumstances, it is 
sufficient to allege the contract or relation as a fact, and to refer generally to 'he 
letters, conversations, or circumstances, without setting them out in detail. And if in 
such case the person so pleading desires to rely in the alternative upon more contracts 
or relations than one as to be implied from the circumstances, he may state them 
in the alternative. 

24. When the cause of action is a stated or settled account, the same must be 
alleged with sufficient particulars, but when a statement of account is relied on by way 
of evidence or admission of some other cause of action which is pleaded, the same 
shall not be alleged in the pleadings. 

25. A party need not in any pleading allege any matter of fact which the law pre- 
sumes in his favour, or as to which the burden of proof does not lie upon him, unless 
it has first been specifically denied by the other party ; for example, the consideration 
for a bill of exchange when the plaintiff sues only on the bill, and not for the considera- 
tion as a substantive ground of claim. 

26. Any party may raise by his pleading any point of law, and any point so raised 
shall, if not previously disposed of, be disposed of by the Justice who tries the action, 
at or after the trial : Provided that by consent of the parties, or by order of the Court 
•or a Justice, made on the application of either party, the same may be set down for 
hearing and disposed of at any time befort^ the trial. 

27. If in the opinion of the Court or Justice the decision of such point of la\^ 
■substantiaUy disposes of the whole action, or of any distinct cause of action, claim of 
damages, ground of defence, set-off, or cross-claim therein, the Court or Justice may 
thereupon dismiss the action or give or make such other judgment or order therein 
■as is just. 
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28. No technical objection shall be made to any pleading on the ground of any^ 
alleged want of form. 

29. When a judgment is pleaded the party pleading must, within ten days after 
demand by the opposite party, deliver to him a copy of the judgment, certified by 
the proper officer of the Court by which the judgment was given. In default of 
such delivery, the Court or a Justice may order the pleading to be struck out or 
amended. 

30. The Court or a Justice may order any pleading to be struck out, on the ground; 
that it discloses no reasonable cause of action or ground of defence, or that it sihows- 
that the action or defence is frivolous or vexatious ; and in any such case the Court 
or a Justice may order that the action be stayed or dismissed, or that judgment be- 
entered as upon default of pleading, as may be just. 

31. The Court or a Justice may at any stage of the proceedings order to be struck 
out or amended any matter in any pleading which is unnecessary or scandalous, or 
which tends to prejudice, embarrass, or delay the fair trial of the action ; and may in- 
any such case order the costs of the application to be paid as between solicitor and 
client. 

32. Upon every pleading, except a joinder of issue or a demurrer, there shall be- 
indorsed a notice requiring the opposite party to deliver his pleading in reply thereto 
within the prescribed time. 

Upon every demurrer there shall be indorsed a notice requiring the party whose- 
pleading is demurred to to set the demurrer down within ten days for argument. 
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ORDER XV. 

Particulars. 

1. The Court or a Justice may in any case order either party to deliver to the- 
other a further and better statement of the nature of the claim or defence, or further 
and better particulars of any matter stated in any pleading, notice, or written pro- 
ceeding, upon such terms, as to costs and otherwise, as are just. 

2. The party at whose instance particulars have been delivered under a Justice's- 
order shalC unless the order otherwise provides, have the same length of time for taking 
any step in the action after the deUvery of the particulars that he had at the return of 
the summons. Save as in this Rule provided, an order for particulars shall not, unless- 
the order otherwise provides, operate to stay proceedings, or to give any extension of 
time. 

3. In actions for damage by collision between vessels, unless the Court or a Justice- 
otherwise orders, the plaintiff shall within seven days after the commencement of 
the action, and the defendant shall within seven days after appearance, and before 
any pleading is delivered, file in the Registry a document to be called a preliminary 
act, which shall be sealed up, and shall not be opened until ordered by the Court or 
a Justice, and which shall contain a statement of the following particulars : — 

(a) The names of the vessels which came into collision, and the names of their^ 

masters : 
(6) The time of the collision ; 
(c) The place of the collision ; 
{d) The direction and force of the vind ; 
(e) The state of the weather ; 
(/) The state and force of the tide ; 

\g) The course and speed of the vessel when the other was first seen ; 
(h) The lights, if any, carried by her ; 

{%) The distance and bearing of the ether vessel when first seen ; 
(k) The lights, if any, of the other vessel which were first seen ; 
{I) Whether any lights of the other vessel, other than those first seen, came into 

view before the collision ; 
(m) What measures were taken, and when, to avoid the collision ; 
(») The parts of each vessel which first came into contact ; 
(o) What sound signals, if any, were given, and when ; 
(p) What sound signals, if any, were heard from the other vessel, and when. 

The Court or a Justice may, on the application of either party, order the preliminary 
acts to be opened at any time and the evidence to be taken thereon without its being 
necessary to deliver any pleadings ; but in that case, if either party intends to rely 
on the defence of compulsory pilotage, he may do so, upon giving notice thereof 
in writing to the other party, within two days from the opemng of the preliminary acta 
or within such further time as the Court or a Justice allows. 

4. The preliminary acts may be opened as soon as the action has been set dowib 
for trial 
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ORDER XVI. 

Statement of Claim. 

1. When a statement of claim is delivered, the plaintiff may therein alter, modify, 
or extend his claim against any defendant who has appeared, without any amend - 
ment of the indorsement of the writ. 

2. The statement of claim must state the proposed place of trial. 

3. Every statement of claim shall state specifically the relief which the plaintiff 
claims, whether singly or in the alternative, and it shall not be necessary to ask for 
eeneral or other relief, which may always be given, as the Court or a Justice thinks 
]ust, to the same extent as if it had been asked for. And the same rule shall apply to 
any cross-claim made by the defendant in his defence. 

4. The delivery of statements of claim shall be regulated as follows : — 

(a) Subject to the provisions of Order X., Rule 9, as to filing a statement* of 
claim when the defendant does not appear, a statement of claim need not 
be deUvered unless the defendant at the time of entering his appearance, 
or within ten days thereafter, gives notice in writing to the plaintiff or his 
solicitor that he requires a statement of claim to be delivered : 

(6) If a statement of claim has not been delivered, and the defendant gives 
notice requiring the delivery of a statement of claim, the plaintiff shall, 
unless otherwise ordered by the Court or a Justice, deUver it within six 
weeks from the time of his receiving such notice ; 

(c) The plaintiff may deUver a statement of claim, either with the writ of summons 
or notice in lieu of writ of summons, or at any time afterwards, either 
before or after appearance, notwithstanding that the defendant has appeared 
and has not required the delivery of a statement cf claim: Provided that, 
when a defendant has appeared and has not required the delivery of a 
statement of claim, a statement of claim shall not, without the leave of 
the Court or a Justice, be delivered later than three months after the 
appearance has been entered : 

{d) When the plaintiff delivers a statement of claim without being required to 
do so, or the defendant unnecessarily requires a statement of claim to be 
delivered, the Court or a Justice, if it appears that the delivery of a state- 
ment of claim wa3 unnecessary or improper, may make such order as to 
the costs occasioned thereby as n just. 

ORDER XVII. 

Defence. 

1. In actions for a debt or liquidated demand in money, a mere denial of the debt 
is not sufficient. 

2. In actions upon bills of exchange, promissory notes, or cheques, a defence in 
denial must deny some matter of fact ; for example, the drawing, making, indorsing, 
accepting, presenting, or notice of dishonour, of the bill or note or cheque. 

3. In actions to recover a debt or liquidated demand under a contract, a defence in 
denial must deny any matters of fact from which the liabiUty of the defendant is 
alleged to arise which are disputed ; for example, in actions for goods bargained and 
sold or for goods sold and delivered, the defence must deny the order or contract, the 
delivery, or the amount claimed ; in an action for money received to the use of the 
plaintiff, it must deny the receipt of the money, or the existencb of those facts which 
are alleged to make such receipt by the defendant a receipt to the use of the plaintiff. 

4. A denial or defence shall not be necessary as to damages claimed or their amount ; 
but the damages shall be deemed to be put in issue in aU cases, unless expressly ad- 
mitted. 

6. If any party desires to put in issue the right of any other party to claim as execu- 
tor or administrator, or as trustee, whether in bankruptcy or insolvency or otherwise, 
or in any representative or other alleged capacity, or to put in issue the alleged con- 
stitution of any partnership firm, he must do so specifically. 

6. When a statement of claim is delivered to a defendant, he must deliver his 
defence within eight days from the time of the deUvery of the statement of claim, or 
from the time limited for appearance, whichever is the Later time, unless such period is 
extended by the Court or a Justice. 

7. A defendant who has appeared in an action, and who has neither received nor 
required the deh'very of a statement of claim, must deliver his defence, if any, within 
sixteen da3rs after his appearance, unless the time is extended by the Court or a Justice. 

8. When a Court or a Justice is of opinion that any allegation of fact denied or not 
admitted by the defence ought to have been admitted, the Court or Justice may make 
such order as is just with respect to any extra costs occasioned by the denial or failure 
to admit. 
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9. When a defendant relics upon any facts or circumstances alleged in the pleadings 
as establishing a right of cross-action, he must, in his defence, state specifically that he 
relies on them by way of cross-action. 

10. The plaintiff may set up, in reply to a defence by way of cross-action, any 
matter arising out of the facts alleged in the defence which would be available to him 
as a defence it the defence were a statement of claim in an action against him, notwith- 
standing that the reply may in itself be in the nature of a cross-action. 

11. When, in any action for a pecuniary demand, a set-off or cross-claim for a 
pecuniary demand is established as a defence against the plaintiff^s claim, the Court or 
a Justice may, if the balance is in favour of the defendant, give judgment for the 
defendant for such balance, or may otherwise adjudge to the defendant such relief as 
he is entitled to upon the merits of the case. 

12. No defence shall be pleaded in abatement. 
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ORDER XVIII. 

Payment into Court. 

1. In an action to recover a debt or damages, the defendant may, before or at the 
time of delivering his defence, or at any later time by leave of the Court or a Justice* 
pay into Court a sum of money by way of satisfaction, which shall, unless otherwise 
stated, be taken to admit the cause of action in respect of which the payment is made -. 

Or he may pay money into Court in respect of any cause of action, with a defence 
denying liability in respect thereof ; in which case the money so paid into Court shall 
be subject to the provisions of Rule 6 of this Order. 

2. When a defence sets up a tender before action, the sum of money alleged to have 
been tendered must be paid into Court before the delivery of the defence. 

3. Payment into Court shall be signified in the defence, and the claim or cause of 
action, if any, in satisfaction of which the payment is made shall be specified therein. 

A duplicate receipt for the money paid into Court shall be defivered with the defence. 

4. If the defendant pays money into Court before delivering his defence, he must 
serve upon the plaintiff a notice specifying both the fact that he has paid in the money 
and also the cause of action in respect of which the payment has been made. 

A duplicate receipt for the money paid into Court shall be delivered with the notice. 

5. When payment into Court is made before delivery of a defence, the plaintiff may, 
within eight days after notice of the payment, and when the payment is first signified 
in a defence the plaintiff may at any time before joining issue, accept in satisfaction of 
the cause of action in respect of which the payment has been made the sum so paid in, 
in which case he shall give notice of such acceptance to the defendant, and shall be at 
liberty, in case the whole action is thereby satisfied, to tax his costs, if he is entitled to 
any, after the expiration of four days from the service of such notice, unless the Court 
or a Justice otherwise orders, and in case of non-payment of the costs within four days 
after taxation he may sign judgment for his costs so taxed. 

6. When the liability of the defendant in respect of the cause of action in satisfaction 
of which the payment into Court has been made is denied in the defence, the following 
Rules shall apply : — 

(a) The plaintiff may accept, in satisfaction of the cause of action in respect of 
which the payment into Court has been made, the sum so paid in, in which 
case all further proceedings in respect of that cause of action, except as to 
costs, shaU be stayed ; or he may join issue, in which case the money shall 
remain in Court subject to the provisions hereinafter contained ; 

(6) If the plaintiff accepts the money so paid in, he shall give notice of such 
acceptance to the defendant ; 

(c) If the plaintiff does not accept, in satisfaction of the cause of action in respect 
of which the payment into Court has been made, the sum paid in, but 
proceeds with the action in respect of that cause of action, or any part 
thereof, the money shall remain in Court, and shall, on the determination 
of the action, be subject to the ordier of the Court or a Justice, and shall 
not be paid out of Court except in pursuance of such an order. If the 
plaintiff proceeds with the action in respect of that cause of action, or any 
part thereof, and recovers less than the amount paid into Court, the 
amount paid in shall be ordered to be applied, as far as is necessary, in 
satisfaction of the plaintiff's claim ; and the balance shall, unless other- 
wise ordered, be repaid to the defendewit. If the defendant succeeds in re- 
spect of that cause of action, the whole amount shall be ordered to be repaid 
to him. 

7. When money is paid into Court in two or more actions which are consolidated, 
the money paid in and the costs in all the actions shall, unless otherwise directed by 
the order of consolidation, be dealt with in the same manner as in the test acticHi. 
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ORDER XIX 

Rbply and Subsequent Pi^eadings. 

1. A plaintiff shall deliver his reply, if any, within eight days after the defence or Time for reply. 
the last of the defences has been delivered, unless the time is extended by the Court or 
a Justice. 

2. No pleading subsequent to reply other than a joinder of issue shall be pleaded 
without leave oi the Court or a Justice, and then shall be pleaded only upon such 
terms as the Court or Justice thinks fit. 

3. Subject to the last preceding Rule, every pleading subsequent to reply shall be 
delivered within four days after the deUvery of the previous pleading, unless the time 
is extended by the Court or a Justice. 

4. As soon as any party has joined issue upon the preceding pleading of the oppo- 
site party simply, without adding any further or other pleading thereto, the pleadings 
as between those parties shall be deemed to be closed. 

5. A new assignment shall not be necessary or used. But everytJiing which would New assignment 
otherwise need to be alleged by way of new assignment shall be introduced by amend- 
ment of the statement of claim. 
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ORDER XX. 
Matters arising Pending the Action. 

1. Any ground of defence which has arisen after action brought, but before the Before defence, 
defendant has delivered his defence, and before the time limited for his doing so has 
expired, may be set up by the defendant in his defence, either alone or together with 
other grounds of defence. And if, after a defence has been delivered, any ground of 
reply arises to any set-off or cross-claim alleged therein by tiie defendant, it may be 
set up by the plaintiff in his reply, either alone or together with any other ground of 
reply. 

2. /When any ground of defence arises after the defendant has d^vered a defence. Further defence 
or after the time limited for his doing so has expired, the defendant may, and when any or answer, 
ground of reply to any set-off or cross-claim arises after reply, or after the time limited 
for delivering a reply has expired, the plaintiff may, within eight days after such 
ground of defence or reply has arisen, or, by leave of the Court or a Justice, -at any 
subsequent time, deliver a further defence or reply, as the case may be, setting f(H'th 
such ground of defence or reply. 

3. When any defendant, in his defence, or in any further defence delivered as in Confession of 
the last preceding Rule mentioned, alleges any ground of defence which has arisen after defence, 
the commencement of the action, the plaintiff may deliver a confession of that defence, 
and may thereupon sign judgment for his costs up to the time of the pleading of that 
defence, with costs of judgment, unless the Court or a Justice, either before or after 
the delivery of such confession, otherwise orders. 



ORDER XXI. 
Demurrer. 

1. Any party may demur to any pleading of the opposite party, or to any part of a 
pleading which sets up a distinct cause of action, or to any distinct and severable 
claim for damages, or to any claim for damages exceeding an amount named by the 
demurring party, or to any pleading or part of a pleading of the opposite party which 
sets up a distinct ground of defence, set-off, cross-claim, or reply, as the case may be, 
on the ground that the facts alleged do not show any cause of action, claim for damages, 
or ground of defence, set-off, cross-claim, or reply, as the case may be, to which effect 
can be given by the Court as against the party demurring. 

2. A demurrer must state specifically whether it is to the whole or to a part, and 
if so to what part, of the claim or pleading of the opposite party. It must state some 
ground in law for the demurrer, but the party demurring shall not on the argument 
of the demurrer be Umited to the ground so stated. If no ground or only a frivolous 
ground of demurrer is stated, the Court or a Justice may set the demurrer aside with 
costs. 

3. A demurrer shall be delivered in the same manner and within the same time as 
any other pleading. 

4. When a party entitled to deliver a pleading desires both to demur and plead to 
the last pleading of the opposite party, or to demur to part of the last pleading of the 
opposite party and to plead to other part thereof, he shall combine the demurrer and 
other pleading. 

6. Any party may plead and demur to the same matter without leave. When a 
party demurring plead^ as well as demurs, it shall be in the -discretion of t^e Court or 
a Justice to direct whether the issues of law or fact shall be first disposed oi 



Demurrer. 



Demurrer to 
state whether the 
whole or part. 
Ground. 
Frivolous. 
Demurrer set 
aside with 
costs. 

Delivery. 

Demurrer and 
defence in one 
pleading. 



Leave to plead 
and demur 
together not 
necessary. 



52 



No. 7. 



High Court Procedure. 



1SK)3. 



Demurrer to 
claim founded 
on docament 



Demurrer not 
entered for 
STfzument to be 
held sufficient. 



Amendment 

pending 

demurrer. 

Oosts when 

demurrer 

allowed. 



vifect of decision 
on demurrer 
going to whole 
action. 



Where demurrer 
allowed to part of 
a pleading that 
piut is to be 
deemed to be 
struck out 

Demurrer 
overruled with 
leave to plead. 

Form of entry 
for argument. 

When demurrer 
required to be 
heard before Full 
Court. 



Pleadings for 
Justices. 



6. When the claim or defence of any party depends, or may depend, upon the con- 
struction of a written document, and the party in his pleading refers to the document 
but does not set it out at length, the opposite party may, in his demurrer, set out the 
document at length or so much thereof as is material, and demur to the claim or 
defence founded upon it, in the same manner as if it had been pleaded at length by the 
other party. 

If he does not set out the document truly or sufficiently, the Court or a Justice 
may order the demurrer to be struck out or amended. 

7. When a demurrer, either to the whole or part of a pleading, is delivered, either 
party may set down the demurrer for argument before the Court immediately, and 
the party setting down the demurrer shall on the same day give notice thereof to the 
other party. If the demurrer is not set down and notice given within ten days after 
delivery, and if the party whose pleading or claim is demurred to does not within that 
time amend, the demurrer shall be held sufficient for the same purposes and with the 
same result as to costs as if it had been allowed on argument, and the same judgment 
may be entered thereon. 

8. While a demurrer to the whole or any part of a pleading is pending, that pleading 
shall not be amended except on payment of the costs of the demurrer, unless by leave 
of the Court or a Justice. 

9. When a demurrer to the whole or part of any pleading or claim is allowed 
upon argument, the party whose pleading or claim is demurred to shall pay to the 
demurring party the costs of the demurrer, and when a demurrer is overruled the 
demurring party shall pay to the opposite party the costs occasioned by the demurrer, 
unless in either case the Court otherwise orders. 

10. Subject to the power of amendment, when a demurrer to the whole of any 
pleading, so far as it relates to a separate cause of action, is allowed or overruled, the 
Court shall give such judgment as to that cause of action as upon the pleadings the 
successful party appears to be entitled to, and, if the judgment is for the defendant 
with respect to the whole action, the plaintiff shall pay to the defendant the costs of 
the action, unless the Court otherwise orders. 

11. When a demurrer to any pleading or claim or part of a pleading or claim is 
allowed in any case not falling within the last preceding Rule, then, subject to the 
power of amendment, the matter demurred to shall as between the parties to the 
demurrer be deemed to be struck out of the pleadings, and the rights of the parties 
shall be the same as if it had not been pleaded. 

12. When a demurrer is overruled, the Court may make such order, and upon such 
terms as the Court thinks fit, for allowing the demurring party to raise by further 
pleading any case which he desires to set up in opposition to the matter demurred to. 

13. A demurrer shall be set down for argument by filing a copy of the pleadings 
so far as they relate to the matters of law raised by the demurrer, and delivering to 
the Registrar a memorandum of entry for argument. 

14. When the party entering a demurrer for argument enters it to be heard before 
a single Justice, and any other party desires it to be heard before a Full Court in 
the first instance, he may, within four days after receiving notice that the demurrer has 
been so entered, deliver to the Registrar and to the opposite party a memorandum to 
that effect, and the demurrer shall thereupon be deemed to have been entered to be 
heard before a Full Court in the first instance. 

If the action is pending in a District Registry, the pleadings shall be forthwith 
transmitted to the Principal Registry, unless a sitting of a Full Court is appointed to 
be held within sixty days at the place where the District Registrj- is situated. After 
the decision of the Full Court the pleadings shall be returned to the District Registry 
with a certificate of the judgment or order of the Full Court. 

15. Four days at least before the day for which a demurrer is set down for argu- 
ment the party setting it down shall leave at the chambers of the Justice, or at the 
chambers of each of the Justices who are to sit on the hearing of the argument, a copy 
of the pleadings so far as they relate to the matters of law raised by the demurrer. 
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ORDER XXII. 

Discontinuance, Etc. 

1. The plaintiff may, at any time before receipt of the defence of any defendant, 
or after the receipt of the defence, but before taking any other proceeding in the 
action against that defendant other than an interlocutory application, by notice in 
writing, wholly discontinue his action against that defendant, or withdraw any part of his 
alleged cause of action against that defendant, and thereupon he shall pay that de- 
fendant his costs of the action, or, if the action is not wholly discontinued, the taxed 
costs occasioned by the matter so withdrawn. 

Such discontinuance or withdrawal, as the case may be, shall not be a defence to 
any subsequent action for the same cause. 
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2. Save as in this Order provided, a plaintiff may not withdraw the record or dis- 
•continue the action without leave of the Court or a Justice : But the Court or a 
Justice may, before, or at, or after, the heckring or trial, upon such terms as to costs, 
and as to bringing any other action, or otherwise, as are just, order the action to be 
discontinued, or any part of the alleged cause of action to be struck out. 

3. The Court or a Justice may, in like manner, and with the like discretion as to 
terms, upon the appUcation of a defendant, order the whole or any part of his defence 
to be withdrawn or struck out ; but a defendant may not withdraw his defence, or 
Any part thereof, without such leave. 

4. The discontinuance of an action by the plaintiff shall not prejudice any action 
oonsoUdated therewith. 

5. When a cause has been entered for trial, it may be withdrawn by either the 
plaintiff or the defendant, upon production to the proper officer of a consent in writing, 
signed by the parties. 

6. A defendant may enter judgment for the costs of the action if it is wholly dis- 
continued against him, or for the costs occasioned by the matter withdrawn if the 
action if- not wholly discontinued, if such respective costs are not paid within four 
days after taxation. 
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ORDER XXIII. 

Default op Pleading. 

1. If a plaintiff, being bound to deliver a statement of claim, does not deliver 
it within the time allowed for that purpose, the defendant may, at the expiration of 
that time, apply to the Court or a Justice to dismiss the action with costs for want of 
prosecution ; and on the hearing of the application the Court or Justice may order 
the action to be dismissed accordingly, or may make such other order, and on such 
terms, as is just. 

2. If the plaintiff's claim is for a debt or liquidated demand only, and any defendant 
fails to deliver a defence within the time allowed for that purpose, the plaintiff may, 
at the expiration of that time, enter final judgment against him for the amount 
claimed, together with interest at the rate claimed by the statement of claim as the 
rate agreed upon, if any, or, if no rate is claimed to have been agreed upon, at the 
rate of five per centum per annum to the date of the judgment, with his costs of 
action. 

3. If the plaintiff's claim is for detention of goods and pecuniary damages, or 
•either, and all the defendants make default as mentioned in Rule 2 of this Order, the 
plaintiff may enter interlocutory judgment against the defendants, and a writ of 
inquiry may issue to assess the value of the goods and the damages, or either, as the case 
may be. But the Court or a Justice may order that, instead of issuing a writ of inquiry, 
the value and the damages, or either, shall be ascertained in any other way which the 
'Court or Justice directs. 

4. When in any such action as in the last preceding Rule mentioned there are 
several defendants, of whom one or more make default as mentioned in Rule 2 of 
this Order, and the others do not make default, the plaintiff may enter interlocutory 
judgment against the defendants so making default. And in that case, the value 
of the goods and the damages, or either, as the case may be, may be assessed, as 
against the defendants suffering judgment by default, at the same time as the trial 
of the action or issues therein against the other defendants. But the Court or a 
J^ustice may order that, instead of proceeding to the trial, the value and the damages, 
or either, shall be ascertained by a writ of inquiry, as directed by the last preceding 
Rule, or in any other way which the Court or Justice directs. 

5. If the plaintiff's claim is for detention of goods and pecuniary damages, or 
•either, and also for a debt or liquidated demand, and any defendant makes default as 
mentioned in Rule 2 of this Order, the plaintiff may enter final judgment against him 
ior the debt or liquidated demand, with interest and costs, and may also enter inter- 
locutory judgment for the value of the goods and the damages, or either, as the case 
may be, and may proceed as provided in Rules 3 and 4 of this Order. 

16. If the plaintiff's claim is for a debt or liquidated demand, or the detention of 
goods and pecuniary damages, or for any of such matters, and the defendant delivers 
a defence which purports to offer an answer to part only of the plaintiff's alleged cause 
of action, then, if the unanswered part consists of a separate cause of action, or is 
severable from the rest, as in the case of part of a debt or liquidated demand, the 
plaintiff may, by leave of the Court or a Justice, enter judgment, final or interlocutory 
as the case may be, for the part unanswered : Provided that, when there is a cross- 
«laim, execution on the judj«ment in respect of the plaintiff's claim shall not issue 
vrithout leave of the Court or a Justice. 
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7. In all other actions than those in the preceding Rules of this Order mentioned 
if the defendant makes default in delivering a defence, the plaintiff may set down the 
action as against him on motion for judgment, and such judgment shall be given 
as upon the statement of claim the plaintiff appears to be entitled to. 

8. VsTien, in any such action as mentioned in the last preceding Rule, there are 
ssvera-l defendants, then, if any defendant makes default in delivering a defence^ 
the plaintiff may, if the cause of action is severable, set down the action at once on 
motion for judgment against that defendant, or may in any case set it down on motion 
for judgment against him at the time when it is entered for trial or set down on motion 
for judgment against the other defendants. In the first case the Court may adjourn 
the motion to come on at the time last mentioned. 

9. If the plaintiff does not deliver a reply, or any party does not deliver any sub- 
sequent pleading, within the period allowed for that purpose, the pleadings shall be 
deemed to be closed at the expiration of that period, and all the material statements 
of fact in the pleading last delivered shall be deemed to have been admitted. 

10. In any case not hereinbefore provided for, if any party makes default in 
delivering any pleading, the opposite party may apply to the Court or a Justice for 
such judgment (if any) as upon the pleadings he appears to be entitled to. And the 
Court or Justice may order judgment to be entered accordingly, or make such other 
order as is necessary to do complete justice between the parties. 

11. Any judgment by default under this Order may be set aside or varied by the 
Court or a JilStice, upon such terms as to costs or otherwise as the Court or Justice 
thinks fit. 

12. In any case in which a plaintiff enters judgment under the provisions of this 
Order against any defendant who.malies default in delivering a defence, the entry 
of judgment shall not, nor shall the issue of execution thereon, prejudice his right 
to proceed in the action against the other defendants. 
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ORDER XXIV. 
Amendment. 

1. The Court or a Justice may, in any cause or matter, at any stage of the pro- 
ceedings, allow or direct either party to alter or amend the writ of summons, or any 
indorsement thereon or any pleadings or other proceedings, in such manner and on 
such terms as are just 

2. When a writ of summons or any indorsement thereon is amended, the amendment 
shall be made in such manner as to distinguish the amendments from the original 
matter, and the writ shall be resealed. A copy thereof, as amended, shall be filed, 
unless the Court or Justice allows the amendment to be made upon the copy of the 
original already filed. 

3. The plaintiff may, without any leave, amend his statement of claim, or the 
indorsement on the writ when the indorsement is deemed to be the statement of claim, 
once at any time before the expiration of the time hmited for reply and before replying, 
or when no defence is delivered at any time before the expiration of twenty-eight days 
from the appearance of the defendant who last appears. 

4. A defendant who has pleaded a set-off may, without any leave, amend the 
set-off at any time before the expiration of the time allowed him for pleading to the 
reply, and before pleading, or, if the only reply is a joinder of issue, then at any time 
before the expiration of eight days from the delivery of the joinder of issue. 

5. When any party has amended his pleading or indorsement under either of the 
last two preceding Rules, the opposite party may, within eight days after the delivery 
to him of the amended pleading or indorsement, apply to the Court or a Justice to 
disallow the amendment, or any part thereof, and the Court or Justice may, if satisfied 
that the justice of the case requires it, disallow the same, or may allow it subject to 
such terms as to costs or otherwise as are just. 

6. When any party- has amended his pleading or indorsement under the last- 
mentioned Rules, the opposite party shall plead to the amended pleading or indorse- 
ment, or amend his pleading, within the time which he then has to plead, or within 
eight days from the dehvery of the amendment, whichever last expires ; and if the 
opposite party has pleaded before the delivery of the amendment, and does not ptead 
again or amend within the time above-mentioned, he shall be deemed to rely on 
his original pleading in answer to such pleading as amended. 

7. In any case not provided for by the preceding Rules of this Order, application 
for leave to amend any pleading or indorsement may be made by either party to the 
Court or a Justice, or to the Justice at the trial of the action, and the amendment may 
be allowed upon such terms as to costs or otherwise as are just. 

8. If a party who has obtained an order for leave to amend any proceeding do^ 
not amend accordingly within the time limited for that purpose by the order, or if no 
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time 13 thereby limited then within fourteen days from the date of the order, the leave 
to amend shall, on the expiration of the time so limited, or of such fourteen days (as 
the case may be), cease to have effect, unless the time is extended by the Court or a 
Justice. 

9. Clerical mistakes in judgments or orders, or errors appearing therein and arising 
irom any accidental slip or omission, may at any time be corrected by the Court or a 
Justice on motion or summons, and an appeal shall not lie from an order directing 
such amendment. 

ORDER XXV. 

Security. 

1. Security in General. 

1. Whenever in any cause or matter in the High Court security is required to be 
given by or on behalf of any party, the security shall, unless otherwise required by 
law or by these Rules, or unless otherwise directed by the Court or a Justice, be given 
by an instrument in writing signed by the person to be bound, whether as principal 
or surety, and setting forth that he submits himself to the jurisdiction of the Court, 
and consents that, upon the happening of the event specified in the instrument, 
judgment may be signed against him for the amount for which the security is given. 

2. The instrument shall be entitled in the cause or matter in which the security 
is given, and shall be executed by each person to be bound in the presence of a Regis- 
trar or a commissioner of afl&davits, who shall satisfy himself that the person signing 
it understands the liability which he incurs and that the Uability hiay be enforced 
against him in a summary way. The sureties may execute the instrument either 
together or separately. 

A commissioner shall not attest a security on behalf of any person for whom he, 
or any person in partnership with him, is acting as solicitor or agent. 

3. When a bond is ordered to be given as security, it shall, unless the Court or 
Justice otherwise orders, be given to the party for whose benefit it is given. 

4. The security shall, unless otherwise directed by Rules of Court, or unless other- 
wise ordered by the Court or a Justice, be given by two sureties, who shall be approved 
by the Registrar of the Registry in which the cause or matter is pending, and each of 
whom shall be bound in the full amount of the security. 

5. Every instrument of security made under this Order shall be filed, and shall 
thereupon become a record of the Court. 

6. Ajiy party claiming to be entitled to enforce the security against any person by 
whom it is signed may apply to a Justice by summons in the cause or matter in which 
the security is given for an order that judgment be entered against the person by whom 
the security is given in accordance with his submission, and the Justice may order that 
judgment be entered accordingly in favour of the party for such amount as is just. 

7. No such instrument, and no recognizance or other security of any kind, shall 
be filed after the expiration of six months from the time of its execution, except by 
order of the Court or a Justice, made upon notice to all the persons by whom the 
S3curity was executed or their representatives. 

8. Any party directed to give security may give it by paying the amount for which 
security is to be given into Court to a separate account in the cause or matter, to be 
•called the " Security Account,'* and to abide the order of the Court, and giving notice 
of the payment to the party for whose benefit the security is to be given. The notice 
shall be accompanied by an original receipt for the money paid into Court. 

2. Security for Costa. 

9. A plaintiff ordinarily resident beyond the Commonwealth may be ordered to 
give security for the costs of the cause, whether he is or is not temporarily within the 
Commonwealth. 

10. When a plaintiff, who has been ordered to pay the defendant the costs of a 
<;ause whether in the High Court or another Court, institutes a fresh cause in the High 
Court against the same defendant in respect of the same, or substantially the same, 
•cause of action, the Court or a Justice may order him to give security for the costs of 
the fresh cause. 

11. When security for costs is ordered to be given, the security shall be of such 
amount and shall be given at such times, and in such maimer, as the Court or a Justice 
■directs. 

12. The amount of security shall, unless the Court or a Justice otherwise orders, be 
Fifty pounds. 

13. An application to compel the plaintiff in an action to give security for costs 
must, in ordinary cases, be made before issue joined : But the Court or a Justice may, 
under speciisd circumstances, allow the application to be made at any later time. 
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14. When a party is ordered to give security for costs, the action, or other pro- 
ceeding in respect whereof the security is required to be given, shall be stayed until 
the security is given, unless the Court or a Justice otherwise orders. 

15. In any case in which- money has been paid into Court as security for costs,, 
when the cause has been finally disposed of, if the party by whom the payment into 
Court was made is adjudged to pay the costs of the cause, or any balance in respect of: 
the costs of the cause, or any other balance of costs in the cause, to any parties for 
whose security the payment was made, the amount standing to the credit of the 
" Security Account " in the cause shall, unless the Court or a Justice otherwise orders^ 
be liable to be applied in payment of the costs so ordered to be paid to those parties. 
In any other case the party by whom the payment into Court was made shall be 
entitled to have the sum paid out to him. 

16. When a cause has been finally disposed of by consent or otherwise the Registrar 
shall, on the application of any party to the cause, and on being satisfied that that 
party is entitled to have any money standing to the credit of the " Security Account '*" 
paid out to him, give him a certificate to that effect. 

17. Nothing in the eight last preceding Rules shall be construed to affect the power 
of the Court or a Justice to require security for costs to be given by any party to 
any cause or matter in any case in which it is just that such security should be given. 
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ORDER XXVL 
Discovery and Inspection. 

1. In any cause the plaintiff or defendant may at any time before the plaintiff is in 
a position to give notice of trial, or at any later time by leave of the Court or a Justice^ 
deliver interrogatories in writing for the examination of the opposite parties or any 
of them ; and the interrogatories when delivered shall have a note at the foot thereof,, 
stating which of the interrogatories «ach of the parties is required to answer : Provided 
that no party shall deliver more than one set of interrogatories to the same party 
without a special order for that purpose. 

Interrogatories which do not relate to any matters in question in the cause shall 
be deemed irrelevant, notwithstanding that they might be admissible on the orak 
cross-examination of a witness. 

2. In adjudging the costs of the cause, inquiry shall, at the instance of any party,, 
be made into the propriety of exhibiting any interrogatories, and if it is the opinion of 
the Court or a Justice upon the report of the taxing officer, or without such report, and 
either with or without an application for inquiry, that the interrogatories have been 
exhibited unreasonably, vexatiously, or at improper length, the costs occasioned by 
the interrogatories and the answers thereto shall be paid in any event by the party in 
fault. 

3. If any party to a cause is a corporation or a joint stock company, or any body of 
persons empowered by law to sue or be sued, whether in its own name or in the name 
of any officer or other person, any opposite party may apply, for an order allowing 
him to deliver interrogatories to be answered by some member or officer of the corpora- 
tion, company, or body, on their behalf, and an order may be made accordingly. 

4. Interrogatories shall be answered by affidavit to be filed within twenty-eight 
days after delivery of the interrogatories, or within such other time as the Court, 
or a Justice allows. 

A copy of the affidavit shall be delivered to the interrogating party on the same- 
day on which it is filed. 

5. An objection to answering any interrogatory, whether on the ground that it is 
scandalous or irrelevant, or is not delivered bond fide for the purpose of the cause, or 
that the matters inquired into are not sufficiently material at that stage of the cause, 
or on any other ground, may be taken in the affidavit. 

6. No exceptions shall be taken to any affidavit in answer, but the sufficiency or 
otherwise of any such affidavit objected to as insufficient shall be determined by the 
Court or a Justice on motion or summons. 

7. If any party interrogated omits to answer, or makes an insufficient answer to 
any interrogatory, the party interrogating may apply to the Court or a Justice for an 
order requiring him to answer, or to make further answer, as the case may be. An 
order may thereupon be made requiring him to answer, or make further answer, either 
by affidavit or upon oral examination, as the Court or Justice directs. 

8. Any party to a cause may, without any affidavit, apply to the Court or a Justice 
for an order directing any other party to the cause to make discovery on oath of the 
documents which are or have been in his possession or power, relating to any matters 
in question in the cause. On the hearing of the application the Court or Justice may 
make such order, either generally or limited to certain classes of documents, as in their 
discretion seems fit» or may adjourn the application : 
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Provided that discovery shall not be ordered, if and so far as the Court or Justice 
is of opinion that it is not necessary, either for disposing fairly of the cause or for 
saving costs. 

9. If the party from whom discovery is sought is a corporation or a joint stock 
company, or any body of persons empowered by law to sue or be sued, whether in 
its own name, or in the name of any officer or other person, the application may be that 
the party, corporation, company, or body, shall make the discovery by the affidavit of 
some member or officer of the corporation, company, or body and an order may be 
made accordingly. 

10. The party or person required to make discovery under either of the two last 
preceding Rules shall make or procure to be made an affidavit giving the required 
discovery as to all such documents as are or have been in the possession or power of the 
party relating to the matters in question in the cause, in which affidavit shall be speci- 
fied which, if any, of the documents therein mentioned the party objects to produce. 

The affidavit shall be filed, and a copy thereof shall be delivered to the opposite 
party on the same day on which it is filed. 

11. The Court or a Justice may, at any time during the pendency of any cause, 
order the production by any party thereto, upon his oath, or in the case of such parties 
as are mentioned in Rule 9 of this Order, upon the oath of some member or officer, of 
such of the documents in the possession or power of the party relating to any matter 
in question in such cause, as the Court or Justice thinks fit ; and the Court or Justice 
may deal with such documents, when produced, in such manner as is just. 

12. Any party to a cause may, at any time, by notice in writing, require any other 
party in whose pleadings, particulars, or affidavits, reference is made to any document, 
to produce the document for the inspection of the party giving the notice, or of his 
solicitor, and to permit them to take copies thereof. 

Any party not compl)ring with such notice shall not afterwards be at liberty to 
put any such document in evidence on his behalf in the cause, unless he, being a 
defendant in the cause, satisfies the Court or Justice that the document relates only to 
his own title, or unless he satisfies the Court or Justice that he had some other sufficient 
ground for not complying with the notice. 

13. A party to whom notice to produce documents is given shall, within two days 
from the receipt of the notice, if all the documents therein referred to have been 
set forth by him in the affidavit made under Rule 10 of this Order, or within four days 
from the receipt of such notice, if any of the documents referred to in the notice have 
not been set forth by him in any such affidavit, deliver to the party giving the notice 
to produce a notice stating a time within seven days from the deUvery thereof at which 
the documents, or such of them as he does not object to produce, may be inspected at 
the office of his solicitor, or in the case of bankers' books or other books of account or 
books in constant use for the purposes of any trade or business, at their usual place of 
custody, and stating which, if any, of the documents he objects to produce, and on what 
ground. 

14. If a party served with notice under the last preceding Rule omits to give such 
notice of a time for inspection, or objects to give inspection, or offers inspection else- 
where than at the office of his solicitor, the Court or Justice may, on the application of 
the party desiring it, make an order for inspection in such place and in such manner 
as they think fit. 

15. The Court or a Justice may, at any time, on the application of any party to a 
cause, and whether an affidavit of documents has or has not already been ordered or 
made, make an order requiring any other party to the cause to state upon affidavit 
whether any specific document to be specified in the appHcation is or has at any time 
been in his possession or power ; and, if it has been, but is not then, in his possession, 
when he parted with it, and what has become of it. 

Such application shall be made on an affidavit stating that, in the beUef of the 
deponent, the party against whom the appUcation is made has, or has at some time had, 
in his possession or power the document specified in the appUcation, and that it relates 
to matters in question in the cause. 

16. When inspection of any business books is applied for, the Court or a Justice 
may, if they think fit, instead of ordering inspection of the original books, order a 
copy of any entries therein to be furnished and verified by the affidavit of some person 
who has examined the copy with the original entries. Every such affidavit shall state 
whether or not there are in the original book any and what erasures, interlineations, or 
alterations : Provided, that, notwithstanding that such a copy has been supplied, the 
Court or a Justice may order inspection of the book from which the copy was made. 

^17. When, on an application for an order for inspection, objection is made to the 
production of any documents, either on the ground of nr' vilege or on any other groimd, 
the Court or a Justice may inspect the document for the purpose of deciding as to the 
validity of the objection. 
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18. If a party from whom discovery of any kind or inspection is sought objects to 
the discovery or inspection, or any part thereof, the Court or a Justice may, if satisfied 
that the right to the discovery or inspection sought depends on the determination of 
any issue or question in dispute in the cause, or that for any reason it is desirable 
that any issue or question in dispute in the cause should be determined before deciding 
upon the right to the discovery or inspection, order that the issue or question shall 
be first determined, and may reserve the question as to the discovery or inspection. 

19. If any party fails to comply with an order to answer interrogatories, or for 
discovery or inspection of documents, he shall be liable to attachment. He shall also, 
if a plaintiff, be liable to have his action dismissed for want of prosecution, and, if a 
defendant, to have his defence, if any, struck out, and to be placed in the same position 
as if he had not defended, and the party interrogating or seeking discovery may apply 
to the Court or a Justice for an order to that effect, and an order may be made 
accordingly. 

20. Service on the solicitor of a party against whom an order for interrogatories or 
discovery or inspection is made shall be sufficient service to found an application for an 
attachment for disobedience to the order. But the party against whom the appHcation 
for an attachment is made may show in answer to the application that he has had no 
notice or knowledge of the order. 

21. A solicitor upon whom an order against any party for interrogatories or 
discovery or inspection is served under the last preceding Rule, and who neglects 
without reasonable excuse to give notice thereof to his client, shall be liable to attach- 
ment. 

22. Any party may, at the trial of a cause, or any issue in a cause, use in evidence 
any answer, or any part of an answer, of the opposite party to any interrogatory 
without putting in the whole of the answer, or the answers to other interrogatories : 
Provided that in any case the Justice may look at the whole of the answers, and if 
he is of opinion that any other answer or part of an answer is so connected with the 
answer put in that the last- mentioned answer ought not to be used without the other, 
he may direct such other answer or part of an answer to be put in by the party tender- 
ing the answer. 

23. In an action by or against the Marshal in respect of any matters connected 
with the execution of his office, the Court or a Justice may, on the appUcation of 
either party, order that the affidavit to be made in answer either to interrogatories 
or to an order for discovery shall be made by the officer actually concerned. 

24. This Order shall apply to infant plaintiffs and defendants, and to their next 
friends and guardians ad litem, 

ORDER XXVII. 

AD^ussIONS. 

1. Any party to a cause may give notice, by his pleading, or otherwise in writing, 
that he admits the truth of the whole or any part of the case of any other party. 

2. Any party to a cause may, by notice in writing, call upon any other party to 
admit any specific fact, or any document, saving all just exceptions ; and, in case of 
refusal or neglect to admit after such notice, the costs of proving the fact or document 
shall be paid by the party so neglecting or refusing, whatever the result of the cause 
may be, unless at the trial or hearing the Court or Justice certifies that the refusal 
to admit was reasonable ; and no costs of proving any document shall be allowed unless 
such notice is given unless the omission to give the notice is, in the opinion of the 
taxing officer, a saving of expense. 

Provided that any admission made in pursuance of auch notice shall be deemed to 
be made only for the purposes of the particular cause or issue, and shall not be used as 
an admission against the party on any other occasion, or in favour of any person 
other than the party giving the notice : Provided also, that the Court or a Justice 
may at any time allow any party to amend or withdraw any admission so made on 
such terms as are just. 

3. When admissions of fact have been made in a cause, either on the pleadings or 
otherwise, any party may, at any stage of the cause, apply to the Court or a Justice for 
such judgment or order as upon the admissions he is entitled to, without waiting for 
the determination of any other question between the parties ; and the Court or a 
Justice may, upon such application, make such order, or give such judgment, as is 
just. 

ORDER XXVIII. 

Issues, Inquibibs, and Accounts. ; 

1. When in any cause it appears to the Court or a Justice that the issues of fact in 
dispute are not sufficiently defined, the parties may be directed to prepare issues, and 
the issues shall, if the parties differ, be settled by the Court or a Justice. 



1903. 



High Court Procedure. 



No. 7. 



59 



Special case b^ 
consent. 



Special case by- 
order before 
trial. 



Special case to be 
filed. 

Leave to set dowa 
where married 
woman, infant, 
or person of 
unsound mind is 
a party. 



2. The Court or Justice may, at any stage of the proceedings in a cause or matter, inquiries and 
direct any necessary inquiries or accounts to be made or taken, notwithstanding that accounts when 
it may appear that there is some special or further relief sought for or some special ^^^®cted. 
issue to be tried, as to which it may be proper that the cause or matter should proceed 
in the ordinary manner. 

ORDER XXIX. 
Questions of Law and Issues Without Pleadings. 

1. Questions of Law. 

1. The parties to any cause may concur in stating the questions of law arising 
therein in the form of a special case for the opinion of the Court. Every such special 
qase shall be divided into paragraphs numbered consecutively, and shall concisely 
state such facts and documents as may be necessary to enable the Court to decide the 
questions raised thereby. Upon the argument of the case the Court and the parties 
shall be at liberty to refer to the whole contents of any documents referred to therein, 
and the Court shall be at Uberty to draw from the facts and documents stated in the 
case any inference, whether of fact or law, which might have been drawn therefrom 
if they had been proved at a trial. 

2. If in any cause it is made to appear to the Court. or a Justice that there is any 
question of law which it would be convenient to have decided before any evidence is 
given or any question or issue of fact is tried, the Court or Justice may make an order 
accordingly, and may direct the question of law to be raised for the opinion of the 
Court, either by special case or in such other manner as the Court or Justice deems 
expedient : and all such further proceedings as the decision of the question of law 
renders unnecessary may thereupon be stayed. 

3. Every special case shall be signed by the several parties or their soUcitors, and 
shall be filed by the plaintiff. 

4. A special case in any cause to which a married woman, not being a party thereto 
in respect only, of her separate property or in respect only of any separate right of 
action by or against her, or an infant, or a person of unsound mind who has not been 
so found or declared, or for whom a committee of the person or estate, as the case may 
be, has not been appointed, is a party, shall not be set down for argument without 
leave of the Court or a Justice, the appUcation for which must be supported by 
sufficient evidence on oath that the statements contained in the special case, so far 
as the same affect the interest of the married woman, infant, or person of unsound 
mind, are true. 

5. The parties to a special case may sign a" memorandum to the effect that, on the 
judgment of the Court being given in the affirmative or negative of any question of 
law raised by the case, a sum of money, fixed by the parties, or to be ascertained by 
the Court, or in such manner as the Court directs, shall be paid by one of the parties to 
the other of them, either with or without the costs of the cause ; and the judgment of 
the Court may be entered for the sum so agreed or ascertained, with or without costs, 
and execution may issue upon such judgment forthwith, unless otherwise agreed, or 
unless stayed on appeal. 

6. Either party may enter a special case for argument by delivering to the proper 
officer a memorandum of entry, and, if any married woman, not being a party in 
respect only of such matters as in Rule 4 of this Order are specified, or if an infant, or 
any such person of unsound mind as mentioned in that Rule, is a party to the cause, 
producing a copy of the order giving leave to enter the special case for argument. 

7. When the party entering a special case for argument enters it to be heard 
before a single Justice, and any other party desires it to be heard before a Full Court 
in the first instance, he may, within four days after receiving notice that the ca«e 
has been so entered, dehver to the Registrar and to the opposite party a memorandum 
to that effect, and the special case shall thereupon be deemed to have been entered 
to be heard before a Full Court in the first instance. 

' If the action is pending in a District Registry, the special case, shall be forthwith 
transmitted to the Principal Registry, unless a sitting of the Full Court is appointed 
to be held within sixty days at the place where the District Registry is situated. 
After the decision of the Full Court the special case shall be returned to the District 
Registry with a certificate of the judgment or order of the Full Court. 

8. Four days at lesist before the day for which a special case is set down for argument 
the party setting it down shall leave a copy of the case at the Chambers of the Justice, 
or at the Chambers of each of the Justices who are to sit on the hearing of the argument. 

2. Issues of Fact toUhyut Pleadings. 

. 9. If the parties to a cause agree as to any questions of fact to be dooided between Trial of question 
them, they may, at any time before judgment, by consent and by order of the Court 2{)^***^ 
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or a Justice, proceed to the trial of those questions of fact without formal pleadings. 
Such questions may be entered for trial and tried in the same manner as issues joined 
upon pleadings in an action, and the proceedings thereon shall be subject to the same 
control by the Court or a Justice as when issue is joined upon pleadings. 

10. The Court or a Justice may by consent of the parties order that, upon the 
finding in the affirmative or negative of any such question as in the last preceding 
Rule mentioned, a sum of money, fixed by the parties, or to be ascertained upon a 
question stated for that purpose, shall be paid by one of the parties to the other of 
them, either with or without the costs of the cause. 

11. Upon the finding on any such question as in the last two preceding Rules men- 
tioned, judgment may be entered for any sum so agreed or ascertained, or for any 
other relief to which the finding shows either party to be entitled, with or without 
costs, as the case may be, and execution may issue upon the judgment forthwith, 
unless otherwise agreed, or unless the Court or a Justice otherwise orders for the 
purpose of giving either party an opportunity of moving to set aside the finding or 
for a new trial. 

12. The proceedings upon any such issue as aforesaid may be recorded at the 
instance of either party, and the judgment, whether actually recorded or not, shall 
have the same effect as any other judgment in a contested action. 
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ORDER XXX. 

Teial. 
1. Place. 

1. The plaintiff may in the indorsement on his writ or in his statement of claim 
name the place where he purposes that the action shall be tried, which place shall be 
within the State in which the cause of action arose, and the action shall, unless the 
Court or a Justice otherwise orders, be tried in the place so named. When no place of 
trial is named, the place of trial shall, unless the Court or a Justice otherwise orders, 
be the place in which the Registry from which the writ was issued is situated. 

2. Mode of Trial. 

2. Any party to a suit may within ten days after notice of trial has been given, or 
within such extended time as the Court or a Justice allows, apply to the Court or a 
Justice for a trial with a jury of the suit or of any issues of fact, and the Court or 
Justice may if they think fit direct a trial with a jury of the suit or issues accordingly, 
and thereupon they shall be so tried, and the notice of trial shall stand for the next 
appointed Sittings of the Court at the place of trial, not being earlier than the day 
for which the notice was given. 

3. If in any cause or matter set down for trial before a Justice without a jury it 
appears to. the Court or a Justice either before or at the trial that any issue of fact 
could be more conveniently tried before a Justice with a jury, the Court or Justice 
may direct that it shall be so tried, and may for that purpose vary any previous 
order. 

4. Subject to the provisions of the preceding Rules of this Order, the Court or a 
Justice may, in any cause or matter, at any time or from time to time, order that 
different questions or issues of fact arising therein shall be tried by different modes 
of trial, or that some questions or issues of fact shall be tried before others, and may 
appoint the places for such trials, and may for that purpose vary any previous order. 

5. Every trial of a question or issue of fact with a jury shall be held before a single 
Justice, unless it is specially ordered to be held before two or more Justices. 

3. Notice and Entry of Trial. 

6. Notice of trial may be given with a joinder of issue closing the pleadings, oi 
with the reply, or at any time after the issues of fact are ready for trial, or, if there 
are no pleadings, at any time after the expiration of ten days from appearance. 

7. If the plaintiff does not give notice of trial within three months after he is first 
entitled to do so, or within the like period after a new trial is ordered, or, in either 
case, within such extended time as the Court or a Justice- allows, any defendant may, 
before notice of trial given by the plaintiff, give notice of trial, or apply to the Court 
or a Justice to dismiss the action for want of prosecution ; and on the hearing of 
such application the Court or a Justice may order the action to be dismissed accord- 
ingly, or may make such other order, and on such terms as are just. 

8. The notice of trial shall state whether it is for the trial of the cause or of questions 
or issues therein, and shall name the place where, and the day on which, the trial is 
to be had. 
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9. Sixteen days* notice of trial shall be given, unless the party to whom it is given 
has consented, or is under terms, to take shorter notice of trial ; and such notice 
shall be sufficient in all cases, unless otherwise ordered by the Court or a Justice. 

10. Notice of trial shall be given before entering the cause or questions or issues 
for trial ; and a cause may be entered for trial, notwithstanding that the pleadings are 
not closed, provided that notice of trial has been given. 

11. The entry must be made within six days after notice of trial is given ; other- 
wise the notice of trial shall cease to have effect. 

12. Notice of trial of a cause or questions or issues before a Justice with a jury 
shall be for the first day of the Sittings, unless the Court or a Justice allows it to be 
given for a later day. 

13. A notice of trial shall not be countermanded except by consent, or by leave of 
the Court or a Justice, which leave may be given subject to such terms as to costs, or 
otherwise, as are just. 

14. If the party giving notice of trial omits to enter the cause or issues for trial 
on the day of or the day after giving notice of trial, the party to whom notice has been 
given may, within eight days thereafter, enter the same for trial, unless in the mean- 
time the notice has been countermanded under the last preceding Rule. 
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5. Proceedings at Trial, 

16. If, when a cause is called on for trial, the plaintiff appears, and the defendant 
does not appear, then the plaintiff may prove his claim, so far as the burden of proof 
lies upon him. 

17. If, when a cause is called on for trial, the defendant appears, and the plaintiff 
does not appear, the defendant shall be entitled to judgment dismissing the action. 

18. A verdict or judgment obtained where one party does not appear at the trial 
may be set aside by the Court or a Justice upon such terms as are just. If the cause 
was set down for trial in a place where there is no District Registry, the application 
may be made either at the place appointed for the trial before the close of the Sittings, 
or afterwards at the place where the District Registry is situated. 

19. A Justice may, at or before the trial, if he thinks it expedient for the interests 
of justice, postpone or adjourn a trial for such time, and to such place, and upon such 
terms, if any, as he thinks fit. 

20. When the plaintiff at the trial fails to establish by his evidence such a case as 
to call for an answer from the defendant, the Court may direct judgment of nonsuit 
to be entered. 

21. A judgment of nonsuit shall not have the effect of a judgment on the merits 
for the defendants. 

22. The Justice may, at or after a trial, direct that judgment be entered for any 
or either party, or may adjourn the case for further consideration, or may leave any 
party to move for judgment. 

23. At every trial, when the officer present at the trial is not the officer by whom 
judgment ought to be entered; the associate shall enter all such findings of fact as the 
Justice directs to be entered, and the directions, if any, of the Justice as to judgment, 
and the certificates, if any, granted by the Justice, in a book to be kept for the purpose. 

24. If the Justice directs that any judgment be entered for any party absolutely, the 
certificate of the associate to that effect shall be a sufficient authority to the proper 
officer to enter judgment accordingly. 

6. Writs of Inquiry and References as to Damages, 

25. Writs of inquiry shall be directed to such persons as the Court or a Justice 
directs. 

26. The provisions of Rules 9, 10, 13, and 19 of this Order shall, with the neces- 
sary modifications, apply to an inquiry pursuant to a writ of inquiry. 

27. In any cause in which it appears to the Court or a Justice that the amount of Ascertainment of 
damages sought to be recovered is substantially a matter of calculation, it shall not damages wiien a 
be necessary to issue a writ of inquiry, but the Court or a Justice may direct that the ^culatton. 
amount for which final judgment is to be entered shall be ascertained by an officer 

of the Court. In any such case the attendance of witnesses and the production of 
documents before the officer may be compelled by subposna, and the officer may 
adjourn the inquiry from time to time. 
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The officer shall certify by indorsement upon the order by which the question is 
referred to him the amount of damages found by him, and shall deliver the order with 
the indorsement to the person entitled to the damages ; and the like proceedings may 
thereupon be had as to entering judgment, taxation of costs, and otherwise, as upon 
the return to a writ of inquiry. 

28. When damages are to be assessed in respect of a continuing cause of action 
they shall be assessed down to the time of the assessment. 

ORDER XXXL 
Evidence. 
1. Examination of Witnesses, 

1. The Court or a Justice may, in any case in which a request to examine witnesses 
may by law be issued, order that a request to examine witnesses be issued in lieu of 
a commission. 

2. The Court or a Justice may, in any cause or matter, at any stage of the proceedings 
order the attendance of any person before the Court or a Justice for the purpose of pro- 
ducing any writing or other document named in the order which the Court or Justice 
tliinks fit to be produced : Provided that no person shall be compelled to produce 
under any such order any writing or other document which he could not be compelled 
to produce at the hearing or trial. 

3. Any person who wilfully disobeys an order requiring his attendance for the 
purpose of being examined or producing any document shall be deemed guilty of con- 
tempt of court, and may be dealt with accordingly. 

4. Any person required to attend for the purpose of being examined or of produc- 
ing any document shall be entitled to the like conduct money and payment for expenses 
and loss of time as upon attendance at a trial in Court. 

5. If any person duly summoned by subpoena to attend for examination refuses to 
attend, or if, having attended, he refuses to be sworn or to answer any lawful question, 
a certificate of the refusal, signed by the examiner, shall be filed in the Registry, and 
thereupon the party requiring the attendance of the witness may apply to the Court 
or a Justice, ex parte or on. notice, for an order directing the witness to attend, or to 
be sworn, or to answer any question, as the case may be. 

6. If any witness objects to any question which is put to him before an examiner, 
the question, and the objection of the witness thereto, shall be taken down by the 
examiner and transmitted by him to the Registry, to be there filed, and the validity 
of the objection shall be decided by the Court or a Justice. 

7. In any case under the two last preceding Rules, the Court or a Justice may 
order the witness to pay any costs occasioned by his refusal or objection. 

8. When the examination of any witness before an examiner has been concluded, 
the original depositions, authenticated by the signature of the examiner, shall be trans- 
mitted by him to the Registry, and there filed. Any party may have a copy of the 
depositions, or of any part thereof, on payment of the prescribed fee. 

9. The person taking the examination of a witness may, and if need be shall, make 
a special report to the Court touching the examination and the conduct or absence 
of any witness or other person thereon, and the Court or a Justice may thereupon 
direct such proceedings to be taken, and may make such order, as upon the report is just, 

10. Except as by this Act otherwise provided, no deposition shall be given in 
evidence at the hearing or trial of a cause or matter without the consent of the party 
against whom it is offered, unless the Court or Justice is satisfied that the deponent 
is dead or beyond the jurisdiction of the Court, or unable from sickness or other 
infirmity to attend the hearing or trial, in any of which cases the depositions certified 
under the hand of the person taking the examination shall be admissible in evidence, 
saving all just exceptions, without proof of the signature to the certificate. 

11. Any officer of the Court or other person directed to take the examination of 
any person may administer the necessary oaths to him. 

2. Svhpoenas. 

12. Any party to a cause or matter may, subject to these Rules, by a writ of subpoena 
ad testificandum or subpoena duces tecum, require the attendance of any peraon, 
or the production of any document, before the Court or Justice at the hearing or 
trial, or on the hearing of any motion or application in the cause or matter, or before 
the Registrar or other officer of the Court or other person appointed to make any inquiry 
in the cause or matter, or before any person appointed to take any examination of 
witnesses. 

13. When a subpoena is required for the attendance of a witness for the purpose 
of proceedings in Chambers, the subpoena shall issue from the Registry upon a fiat of 
the Justice. 
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14. When a subpoena is required for the attendance of a witness for the purpose 
of proceedings before the Registrar or other officer of the Court, the subpoena shall be 
issued upon the direction of the Registrar or officer. 

15. The service of a subpoena shall be effected in the same manner as the service of 
a writ of summons in an action. The copy of a subpoena for a witness served upon him 
need not contain the name of any witness other than the person served. 

16. Affidavits filed for the purpose of proving the service of a subpoena upon any 
person must state when, where, how, and by whom, the service was effected. 

17. The service of a subpoena shall be of no validity unless it is made within twelve 
weeks after the date of issue. 

ORDER XXXII. 
Affidavits. 

1. The Court or a Justice may, on the application of any party, order that any person 
whose affidavit is proposed to be read in any proceeding shall attend before the Court 
or Justice, or an officer of the Court, or commissioner of affidavits, for cross-examination 
upon the affidavit. 

2. Every affidavit shall be entitled in the cause or matter in which it is sworn, if 
any is then pending ; but in any case in which there are more plaintiffs or defendants 
than one, it shall be sufficient to give the full name of the first plaintiff or defendant, 
respectively, adding the words *' and another," or *' and others," as the case may be. 
and the costs occasioned by any unnecessary prolixity in the title shall be disallowed 
by the taxing officer. 

If no cause or matter is pending, it shall not be necessary to entitle the affidavit 
otherwise than as provided by Order I., Rule 2. 

3. Affidavits shall be confined to facts to which the deponent is able to depose 
of his own knowledee, except in the cases specially provided for by these Rules, and 
except in the case of affidavits usod on interlocutory motions or applications, in which 
statements as to the belief of the deponent, giving the sources of his information and 
the grounds of his belief, may be admitted. 

4. Every affidavit shall be drawn up in the first person, and shall be divided into 
paragraphs, and every paragraph shall be numbered consecutively, and shall, as 
nearly as may be, be confined to a distinct portion of the subject. No costs shall 
be allowed for any affidavit or part of an affidavit which substantially violates this Rule. 

5. Every affidavit shall state the description and true place of abode of the deponent. 

6. The jurat of an affidavit must state that it was signed and sworn by the deponent 
on the day and at the place where it was sworn. Each separate sheet must be signed 
by the deponent and by the person before whom the affidavit is taken, with the date 
and place of swearing added. 

7. In an affidavit made by two or more deponents the names of the several persons 
making the affidavit must be inserted at length in the jurat, except that if the 
affidavit is sworn by all the deponents at the same time by the same officer it shall 
be sufficient to state that it was sworn by " both " or " all " the " above-named " 
deponents, using those words. 

8. An affidavit which has either in the body thereof or in the jurat any interlinea- 
tion, alteration, or erasure shall not, without leave of the Court or a Justice, be read or 
made use of in any cause or matter unless the interlineation or alteration, not being by 
erasure, is authenticated by the initials of the officer taking the affidavit, or, if the 
affidavit is taken in a Registry, either by his initials or by the office stamp ; nor, in the 
case of an erasure, unless the words or figures appearing at the time of taking the 
affidavit to be written on the erasure are re- written and signed or initialed in the margin 
of the affidavit by the officer taking it. 

9. When an affidavit is sworn by any person who appears to the officer before 
whom it is taken to be illiterate or blind, the officer shall certify in the jurat that the 
affidavit was read in his presence to the deponent, that the deponent seemed perfectly 
to understand it, and that the deponent made his signature or mark in the presence of 
the officer. No such affidavit shall be used in evidence in the absence of this cer- 
tificate, unless the Court or a Justice is otherwise satisfied that the affidavit was read 
over to and appeared to be perfectly understood by the deponent. 

10. When a deponent does not take an oath, the form of jurat shall be varied, and 
the necessary alterations made so as to conform with the solemn affirmation or other 
declaration of the deponent. 

11. Every affidavit shall be filed in the Registry. A note shall be indorsed on 
every affidavit stating the name of the deponent and on whose behalf it is filed, and no 
affidavit shall, without the leave of the Court or a Justice, be filed or used without this 
note indorsed thereon. 

12. The Court or a Justice may order any matter which is scandalous to be struck 
out from any affidavit, and may order the costs of any application to strike out such 
matter to be paid as between solicitor and client. 
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13. Notwithstanding anything in the preceding Rules of this Order, the Court or a 
Justice may receive any affidavit sworn for the purpose of being used in any cause or 
matter, notwithstanding any defect, by misdescription of parties or otherwise, in the 
title or jurat, or any other irregularity, and may direct a memorandum to be made on 
the affidavit that it has been so received. 

14. Every sheet of an annexure or exhibit to an affidavit shall be certified by the 
officer before whom the affidavit is taken, and signed by the deponent. Every such 
certificate shall be marked with the short title of the cause or matter. 

15. Before an original affidavit is allowed to be used, it shall be stamped with a 
filing stamp to be kept for that purpose, and, if not already filed, shall at the time when 
it is used be delivered to and left with the proper officer in Court or in Chambers, who 
shall send it to be filed. An office copy of an affidavit may be used instead of the 
original, the original affidavit having been previously filed, and the copy being duly 
authenticated with the seal of .the office. 

16. An affidavit sworn before the solicitor acting for the party on whose behalf the 
affidavit is to be used, or before any agent, clerk, partner, or correspondent of such 
solicitor, or before the party himself, shall not be received. 

17. When a special time is limited for filing affidavits, an affidavit filed after that 
time shall not be used without leave of the Court or a Justice. 

18. Except by leave of the Court or a Justice, an order made ex parte in Court 
founded on any affidavit shall not be drawn up unless the affidavit on which the 
application was founded was actually made before the order was applied for, and was 
produced or filed at the time of making the motion. 
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ORDER XXXIII. 
Motion for Judgment. 

1. Except when by these Rules it is provided that judgment may be obtained in 
any other manner, the judgment of the Court shall be obtained upon motion for 
judgment. 

2. When at the trial of a cause the Justice does not direct any judgment to be 
entered, the plaintiff may set down the cause on motion for judgment. If he does not 
set down the cause and give notice of the setting down to the other parties within ten 
days after the trial, any defendant may set down the cause on motion for judgment and 
give notice of the setting down to the other parties. 

3. When issues have been ordered to be tried, or questions or issues of fact have 
been ordered to be determined in any manner, the plaintiff may set down a motion for. 
judgment as soon as such questions or issues have been determined. If he does not set 
down the motion, and give notice of the setting down to the other parties within ten 
days after his ri^ht so to do has arisen, any defendant may set down a motion for 
judgment, and give notice of the setting down to the other parties. 

4. When issues have been ordered to be tried, or questions or issues of fact have 
been ordered to be determined in any manner, and some only of those questions or issues 
of fact have been tried or determined, any party who considers that the result of that 
trial or determination renders the trial or determination of the other questions or 
issues of fact unnecessary, or renders it desirable that their trial or determination 
should be postponed, may, by leave of the Court or a Justice, set down a motion for 
judgment, without waiting for such trial or determination. And the Court or Justice 
may, if satisfied of the expediency thereof, give such leave, upon such terms, if any, as 
is just, and may give any directions which are desirable as to postponing the trial of 
the other questions or issues of fact. 

6. A motion for judgment shall not, except by leave of the Court or a Justice, be 
set down after the expiration of one year from the time when the party seeking to set 
down the same first became entitled to do so. 

6. Upon a motion for judgment, the Court may draw any inference of fact not 
inconsistent with the findings of the jury, if any, and may, if satisfied that it has before 
it all the materials necessary for finally determining the questions in dispute, or any of 
them, or for awarding any relief sought, give judgment accordingly, or may, if not so 
satisfied, direct the motion to stand over for further consideration, and may direct such 
questions or issues of fact to be tried or determined, and such accounts and inquiries 
to be taken and made, as are just. 

ORDER XXXIV. 

Relief Against Judgments and Orders. 

1. When facts arise after the giving of a judgment or making of an order which 
entitle the person against whom the judgment or order is given or made to be relieved 
from it, or when facts are discovered after the giving of a judgment or making of an 
order which, if discovered in time, would have entitled the party against whom the 
judgment or order is given or made to a judgment or decision in his favour, or to a 
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'different judgment or order, he may apply to the Court or a Justice for a stay of 
execution or other appropriate relief ; and the Court or a Justice may grant such relief, 
and for that purpose may direct such proceedings to be taken, and such questions or 
issue of fact to be tried or determined, and such inquiiies to be made, as are just. 

2. Any party against whom a judgment is given may apply to the Court or a Justice Entry of 
for an order directing entry of satisfaction of the judgment to be made, and the Coiu*t satisfaction 
or Justice may make the order accordingly. 

3. No proceedings shall be taken for the purpose of obtaining relief from judgments Procedure under 
or orders on the ground of facts arising or discovered after the judgment or order, except ***^ Order 

4iS by this Order provided. exclusive. 

ORDER XXXV. 

Attachment and Committal. 
1. Oeneral. 

1. A judgment or order for the payment of money into Court, or for the performance For perfonnance 
of a judgment, order, or writ, by which any person is required to do any act other than of an act. 

the payment of money to some person, may be enforced by writ of attachment. 

2. A judgment or order requiring any person to abstain from doing any act may be Judgment to 
■enforced by committal. abstain from any 

3. An undertaking to do any act other than the payment of money to some person *^*' 

may be enforced in ttie same manner as a judgment requiring a person to do an act, and Undertakings, 
an undertaking to abstain from doing an act may be enforced in the same manner as a. 
judgment requiring a person to abstain from doing an act. 

In the case of non-performance of an undertaking to pay money to any person, the 
Court or a Justice may make an order for payment of the money, which may be 
■enforced in the same manner as a judgment for the recovery of money. 

2. Attachment. 

4. A writ of attachment shall not be issued without the leave of the Court or a 
Justice, to be applied for on notice to the party against whom the attachment is to 
be issued. 

5. In the case of non-performance of an undertaking, the Court or a Justice may, 
in the first instance, instead of directing the issue of a writ of attachment, make a 
peremptory order for the performance of the act undertaken to be done. 

3. Committal. '"* 

6. Applications for committal for disobedience to a judgment or order requiring a 
person to abstain from doing any act shall be made by motion upon notice, which 
must be served personally, urJess the Court or a Justice authorizes substituted service. 

7. The provisions of Order XLIII. relating to committal for contempt of Court 
;shall apply to applications for committal, and to per8:)ns committed, for disobedience 
to judgments or orders. 

ORDER XXXVT. 

Actions by and against Firms and Persons carrying on Business 

IN Names other than their own. 

1. Any two or more persons claiming or being liable as partners and carrying on 
"business within the Commonwealth may sue or be sued in the name of the respective 
firms, if any, of which they were partners at the time of the accruing of the cause 
of action. 

2. When partners sue in the name of their firm, the plaintiffs or their solicitor 
;shall, on demand in writing by or on behalf of any defendant, forthwith declare in 
writing the names and places of residence of all the persons constituting the firm in 
whose name the action is brought ; and if the plaintiffs or their solicitor fail to comply 
with the demand, all proceedings in the action may be stayed upon such terms as the 
Court or a Justice directs. 

3. When the names of the partners are declared, the action shall proceed in the 
same manner, and the same consequences in all respects shall follow, as if they had 
been named as the plaintiffs in the originating proceeding. But all the proceedings 
shall, nevertheless, continue in the name of the firm. 

4. In any case in which partners sue or are sued in the name of their firm under 
Rule 1 of this Order, any party to the cause may apply to a Justice for an order 
directing that a statement of the names and addresses of the persons who were, at 
the time of the accruing of the cause of action, partners in the firm, shall be 
furnished in such manner, and verified on oath or otherwise, as the Justice directs. 

5. When persons are sued as partners in the name of their firm under Rule 1 of 
this Order, the originating proceeding shall be served either upon some one or more of 
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the partners, or at the principal place, within the Commonwealth, of the business of 
the partnership upon some person having at the time of service the control or manage- 
ment of the partnership business there ; and, subject to these Rules, such service shal^ 
be deemed good service upon the firm whether any of the members thereof are beyond 
the Commonwealth or not. Provided that in the case of a partnership which has 
been dissolved to the knowledge of the plaintiff before the commencement of the 
action, the originating proceeding shall be served upon every person within the Com- 
monwealth sought to be made hable. 

6. When persons are sued as partners, and the originating proceeding is served 
as directed by the last preceding Rule, there shall be delivered with it to every person 
upon whom it is served a notice in writing stating whether he is served as a partner 
or as a person having the control or management of the partnership business, or in 
both characters. In the absence of such notice, the person served shall be deemed 
to be served as a partner. 

7. When persons are sued as partners in the name of their firm, they shall appear 
individually in their own names ; but all subsequent proceedings shall, nevertheless, 
continue in the name of the firm. 

8. When a writ is served under Rule 5 of this Order upon a person having the 
control or management of the partnership business, an appearance by him shall not be 
necessary unless he is a member of the firm sued. 

9. Any person served as a partner under Rule 6 of this Order may enter a con- 
ditional appearance, denying that he is a partner, but such appearance shall not 
preclude the plaintiff from duly serving the firm otherwise than by service upon him, 
and obtaining judgment against the firm in default of appearance if no partner enters 
an appearance in the ordinary form. 

10. When a judgment or order is given or made against a firm, execution may 
issue : — 

(a) Against any property of the partnership within the Commonwealth ; 

(6) Against any person who has appeared in the action in his own name, or who 

has admitted on the pleadings that he is, or who has been adjudged to be, 

a partner ; 
(c) Against any person who has been individually served, as a partner, with the 

writ of summons, and has failed to appear. 

If the party who has obtained the judgment or order claims to be entitled to issue 
execution against any other person as being a member of the firm, he may apply to 
the Court or a Justice for leave so to do ; and the Court or Justice may give such leave 
if the liability of the other person is not disputed, or, if such liability is disputed, may 
order that the hability of that person be tried in any manner in which any question 
or issue of fact in an action may be tried. 

But, except as against any property of the partnership, a judgment against a firm 
shall not render liable, or release, or otherwise affect, any member thereof who was 
beyond the Commonwealth when the cause was commenced, and who has not appeared 
in the cause, unless he has been served within the Commonwealth with the originating 
proceeding, or the plaintiff has obtained liberty to proceed in the action against him 
under Order VIII. 

1 1. This Order shall apply to actions between a firm and one or more of its members,, 
and to actions between firms having one or more members in common, provided 
that the firm or firms carry on business within the Commonwealth. But execution 
shall not be issued in such actions without leave of the Court or a Justice, and on an 
application for leave to issue execution all such accounts and inquiries may be directed 
to be taken and made, and directions given, as are just. 

12. Any person carrying on business within the Commonwealth in a name or style 
other than his own name may be sued in that name or style as if it were a firm name ; 
and, so far as the nature of the case will permit, all the Rules of this Order relating to 
proceedings against firms shall apply to any such case. 
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ORDER XXXVII. 

Inspection of Property : Interim Preservation, Custody, and 
Management of Property : Receivers : Stop Orders. 

1. Interim Preservation, Custody, and Management of Property, 

I. The Court or a Justice may, upon the application of any party to a cause or 
matter, and upon such terms as are just, make any order that is necessary for the 
inspection, detention, or preservation, of any property or thing, being the subject- 
matter of the litigation, or as to which any question may arise therein, and for any 
sucb purposes may authorize any person to enter upon or into any land or buildings 
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in the possession of any party to the cause or matter, and for any such purposes may 
authorize any samples to be taken, or any observation to be made or experiment to 
be tried, which is necessary or expedient for the purpose of obtaining full information 
or evidence. 

2. Any Justice by whom any cause or matter is heard or tried, with or without a 
jury, or before whom any cause or matter is brought by way of appeal, may inspect 
Any property or thing concerning which any question arises therein. 

3. The provisions of Rule 1 of this Order as to inspection shall apply to inspec- 
tion by a jury, and in that case the Court or a Justice may make all such orders upon 
the Marshal or other proper officer as are necessary to procure the attendance of the 
jury at such time and place, and in such manner as the Court or Justice thinks fit. 

The Court or Justice shall by the order make such provision as to defraying the 
•expenses of the inspection as is just. 

4. When a primd facie case of liability under a contract is established, the Court 
or a Justice may make an order for the preservation or interim custody of the subject- 
matter of the litigation, notwithstanding that there is alleged as matter of defence 
a right to be relieved wholly or partially from the liability ; or may order that the 
amount in dispute be brought into Court or otherwise secured. 

5. An application for an order under the last preceding Rule may be made by 
the plaintiff at any time ; and may be made upon the pleadings, if his right appears 
by the pleadings ; or, if there are no pleadings, upon proof of the facts by affidavit or 
otherwise to the satisfaction of the Court or a Justice. 

6. The Court or a Justice may, on the application of any party to a cause or matter," 
make an order for the sale, by any persons named in the order, and in such manner, 
And on such terms as the Court or Justice thinks desirable, of any goods, wares, or 
merchandise being the subject of the cause or matter, or as to which any question 
arises therein, which are of a perishable nature or likely to be injured by keeping 
them, or which for any other just and sufficient reason it is desirable to have sold 
At once. 

7. An application for *n injunction or receiver, or for an order under Rule 1 or 
Rule 6 of this Order, may be made to the Court or a Justice by any party. An applica- 
tion for an injunction or receiver may be made either ex ^ar<e or upon notice. An 
Application for an order under Rule 1 or Rule 6 may be made upon notice to the 
opposite party at any time after the commencement of the cause, and, if the party 
making the application is not the plaintiff, after appearance by him. 

8. When an application is made before trial for an injunction or other order, and 
it appears to the Court or Justice that the matter in controversy in the cause can be 
most conveniently dealt with by an early trial, without first going into the whole 
merits on affidavit or other evidence for the purposes of the application, the Court or 
Justice may, subject to the right of either party to demand a jury, make an order 
for such trial accordingly, and may direct the trial to be had at any time or place, 
and in any manner in which a cause may be tried, and in the meantime may make * 
such order as the justice of the case requires. 

9. When an action is brought to recover specific property other than land, and it 
appears from the pleadings, or, if there are no pleadings, it is made to appear, by 
affidavit or otherwise, to the satisfaction of the Court or a Justice, that the party from 
whom recovery is sought does not dispute the title of the party seeking to recover the 
property, but claims to retain it by virtue of a lien, or otherwise as security for any 
sum of money, the Court or a Justice may at any time order that the party claiming 
to recover the property be at liberty to pay into Court, to abide the event of the action, 
the amount of money in respect of which the lien or security is claimed, and such 
further sum, if any, for interest and costs as the Court or Justice directs, and that, 
upon such payment into Court being made, the property claimed shall be given up to 
the party claiming it. 

10. In any action in which an injunction has been or might have been claimed, the 
plaintiff may, before or after judgment, apply for an injunction to restrain the 
defendant or respondent from the repetition or continuance of the wrongful act or 
breach of contract complained of, or from the commission of any injury or breach of 
contract of a like kind relating to the same property or right, or arising out of the 
same contract ; and the Court or a Justice may grant the injunction, either upon or 
without terms, as may be just. 

11. Every interlocutory order for an injunction shall contain an undertaking by 
the party at whose instance it is granted to pay to the opposite party any damages 
which such opposite party may sustain by reason of the injunction, and which the 
Oourt or Justice thinks he ought to pay. 

An application for an order for payment of such damages shall be made by motion, 
and the damages may be ordered to be assessed in any manner in which damages may 
be assessed in an action. 
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2. Receivers, 

12. When an order is made directing a receiver to be appointed, the person to be- 
appointed shall, unless otherwise ordered, first give security, to be approved by the- 
Court or Justice and taken before the Registrar or a commissioner for affidavits, duly 
to account for what he shall receive as such receiver, and to pay the same as the Court 
or Justice shall direct ; and the person so to be appointed shall, unless otherwise 
ordered, be allowed a proper salary or allowance. 

13. When a judgment or order is pronounced or made in Court by which a person; 
therein named is appointed to be receiver, the Court may adjourn the cause or matter 
to Chambers, in order that the person named as receiver may give security as in the 
last preceding Rule mentioned, and may thereupon direct such judgment or order to- 
be drawn up. 

3. Stop Orders. 

14. Any person claiming to be entitled to or to have a charge upon any moneys or 
securities standing to the credit of a cause or matter in Court may apply to the Court or 
a Justice for an order to prevent the payment or transfer thereof to any person without, 
notice to him. 

15. Notice of the application must be given to the persons interested in such parts of 
the moneys or securities as are sought to be affected by the order asked for, but need 
not be given to the parties to the cause or matter or any other persons, unless they are 
so interested. 

■ 16. The costs of and occasioned by any such application or order shall be in the 
discretion of the Court or Justice. 
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ORDER XXXVIII. 

Staying Pbocbedings. 

1. The Court or a Justice may, at any time after the institution of any cause or 
matter, direct a stay of proceedings, either as to the whole cause or matter, or as to any 
proceedings therein, or as to any proceedings under a judgment or order given or made 
therein. 

2. An application to stay proceedings on the ground that there is no reasonable or 
probable cause of action or suit, or that the action or suit or proceeding is vexatious and 
oppressive, or is an abuse of the procedure of the Court, may be made at any time, and 
whether the plaintiff does or does not admit the allegations of fact, if any, on which the 
application is founded. 

3. The Court or a Justice may stay the proceedings in any cause or matter im- 
properly instituted in the name of any person by a next friend. 

4. When at the trial of a cause before a Justice with a jury a juror is withdrawn 
with the consent of the parties, the withdrawal shall have the effect of an order by 
bonsent for the staying of all proceedings in the cause or matter, except so far as the 
Court at the time of the withdrawal, and with the consent of the parties, otherwise 
orders. 

5. When an action is discontinued or dismissed for want of prosecution, or judgment 
of nonsuit is entered, if, before payment of the costs, a subsequent action is brought for 
the same, or substantially the same, cause of action, the Court or a Justice may order 
that proceedings in the subsequent action shall be stayed until such costs have beea 
paid. 
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ORDER XXXIX. 

Consolidation. 

1. Causes or matters in the Court may be consolidated by order of the Court or 
a Justice if it appears that substantially the same question is involved in all the causes 
or matters, or that the decision in one cause or matter will determine the others. The 
application may be made by any person who is a party to two or more of the causes or 
matters. 

ORDER XL. 

Chambers. 
1. Jurisdiction in Chambers. 

1. The following matters may be heard and determined by a Justice in Chambers^ 
that is to say : — 

(1) Any application which by any Act or by Rules of Court is authorized to be 
made to a Justice, and is not specifically required to be made to a Justice 
in Court ; 



1903. High Court Procedure, No. 7. 69 

(2) Applications for payment or transfer to any person of any money or securities 

standing to the credit of any cause or matter where there has been a 
judgment or order declaring the rights of the applicant, or where the title 
of the applicant depends only upon proof of the identity, or of the birth, 
marriage, or death, of particular persons ; 

(3) Applications for pajrment or transfer to any person of any money or securities 

standing to the credit of a cause or matter, when the nominal amount or ' 

value of either the money or the securities proposed to be dealt with does 
not exceed £500, exclusive of interest ; 

(4) Applications for payment to any person of the interest or dividends on any 

money or securities standing to the credit of a cause or matter, whether 
to a separate account or otherwise ; 

(5) Applications relating to the investment or disposition of money or securities 

in Court ; 

(6) Applications for orders on the further consideration of any cause or matter, 

when the order to be made is for the distribution of any fund or property ; 

(7) AppUcations in a cause or matter for or relating to the sale of property by 

auction or private contract, and as to the manner in which the sale is to 
be conducted, and for payment into Court and investment of the purchase 
money ; 

(8) Applications for directions as to the management of any property under the 

control of the Court? 

2. Procedure in Oeneral. 

2. Every application made to a Justice in Chambers shall, except as hereinafter Appllcatknis to 
mentioned, be made by summons, signed by a Justice or the Registrar or other proper be made by 
officer, and sealed with the office seal. The summons must be served on the opposite !^2^ wik» 
party. 

3. Every application for payment or transfer of money or securities out of Court Oeirtainea; 
made ex parte shall be made bysummons. ^&oSica.txma to 

4. Other ex parte applications in a pending cause or matter, and applications for i£ by 
orders nisi, may be made without summons. But the Justice may, upon any applica- Bummons. 
tion made ex parte, require a summons to be taken out, or a memorandum of the order Ex parte 
asked for to be filed. applicationBtai 

5. Every summons shall be served two clear days before the return day thereof, B^°®""* 
unless the Court or a Justice allows a shorter period of service. SSmoSM^ 

Provided that a summons for time only may be served on the day previous to the 
return thereof, and that a summons signed by a Justice may be made returnable at any 
time. 

6. A summons shall not operate as a stay of proceedings unless a stay is included Nostayuntefls . 
therein by order of a Justice. 3?S2l ^^* 

7. Any party making an application at Chambers in a cause or matter may include ^^j^* |^^_ 
in one and the same summons all matters upon which he then desires the order or to be included 
directions of the Justice in the cause or matter ; and upon the hearing of the summons in the same 
the Justice may make any such order, and give any such directions, relative to or summoins. < 
consequential on the matter of the application, as are just. 

8. Any application may, if the Justice thinks fit, be adjourned from Chambers into Adjournment to 

Court. ^"*^ 

Any application made in Court which might have been made at Chambers may be ^**°^*^®"' 
adjourned from Court into Chambers. 

ORDER XLI. 
Cebtiorabi : Mandamits : Pbohibition : Quo Waeeanto : Writ of 

ASSISTANOB. 

1. General. 

1. Applications for writs of Certiorari, Mandamus, or Prohibition, or for leave to Application, 
exhibit informations of Quo Warranto, or for relief of like nature to Mandamus or Quo *^°^ njada. 
Warranto, may be made to the Court or a Justice. The application shall be, in the 
first instance, for an order calling on the parties interested in resisting the application 
to show cause why the writ should not be issued, or the information filed, or other 
relief given, except in the case of api^cations by a Crown Law officer ex officio for a 
writ of Certiorari or leave to file an information of Quo Warranto, in which case the 
order shall, if asked, be absolute in the first instance : Provided that the Court or 
Justice may in its or his discretion, in any case in which it appears necessary for the 
advancement of justice, grant an order absolute in the first instance for a writ of 
Certiorari, Mandamus, or Prohibition. 

C.10824. T> 
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2. Orders to show cause shall be to show cause before a Full Court, unless the 
matter appears to be one of urgency, in which case the Court or Justice may make the 
order returnable before a single Justice in Court or Chambers. 

3. Affidavits intended to be used on the application shall be entitled *' In the High 
Court of Australia,*' without any other title. 

4. The order to show cause and all subsequent proceedings shall be entitled " The 
King against " the judicial or other authority or other person to whom the writ is 
proposed to be directed, or against whom the information is proposed to be exhibited. 

Ex parte " the apphcant. 

In the case of a writ of Certiorari, Mandamus, or Prohibition, which is proposed to 
be directed to a judicial or pubhc authority, the authority shall be described by his or 
their name of office, and, in the case of justices in a court of summary jurisdiction, 
they shall be described as the justices at the place where the court is held. 

The applicant shall, in the case of appUcations for writs of Mandamus or relief of 
like nature, and of applications for writs of Prohibition, be called the prosecutor, and, 
in the case of applications for informations of Quo Warranto or rehef of like nature, 
the relator. 

5. An order absolute need not be served, but the costs of service thereof may be 
allowed in the discretion of the taxing officer, if the writ is not actually issued or the 
information is not actually exhibited. • 

6. When the order is made absolute the Court or a Justice may, except as otherwise 
provided by these Rules, dispose of the costs of the proceedings either by the final 
judgment or by a separate order. 

2. Certiorari. 

7. An order nisi for a writ of Certiorari to remove a judgment, order, or other 
proceeding of an inferior Court or tribunal, or of justices, shall not be granted unless it 
is made within six months after the date of the judgment, order, or other proceeding, 
nor unless it is proved upon affidavit that the applicant has given six days' notice of the 
intended appUcation to the Court, justice, or other person or persons by or before whom 
the judgment, order, or other proceeding, was made or taken, or to two of them if more 
than one. 

8. Any mistake or omission in any judgment, order, or other proceeding, which 
is intended to be relied upon as a ground for quashing the judgment, order, or pro- 
ceeding, shall be stated in the order nisi ; otherwise an objection on account of the 
omission or mistake shall not be allowed. 

9. In the case of orders to show cause why a writ of Certiorari should not be issued 
addressed to justices in a court of summary jurisdiction, service of the order on the 
clerk of the court shall be sufficient. 

10. A writ of Certiorari to remove a judgment or order of any Court or tribunal 
shall nbt be issued, except on the application of a Crown Law Officer, until the apph- 
cant has given security in the sum of Fifty pounds conditioned to prosecute the writ 
with effect at his own cost without delay, and to pay to the party in whose favour 
the judgment or order was given or made, in the event of its being confirmed, such 
costs, if any, as the Court shall order him to pay. 

11. When cause is shown against an order nisi for a writ of Certiorari to bring up 
a judgment or order, the Court, if it directs the writ to issue, may by the same order 
direct that the judgment or order shall be quashed on return without further order ; 
and in that case no security need be given as required by the last preceding Rule, and 
a memorandum to that effect shall be indorsed upon the writ by the officer by whom 
it is issued. 

In any such case the judgment or order shall be quashed, upon being returned to 
the Court, without further order. 

12. When cause is not shown against an order nisi for a writ of Certiorari to bring 
up a judgment or order, or when the order is absolute in the first instance, the appli- 
cant shall apply to the Court or a Justice for an order to quash the judgment or order. 
Such appUcation shall be made upon notice to the parties interested in supporting 
the judgment or order. 

3. Mandamus. 

13. An order nisi for a writ of Mandamus or for reUef of a Uke nature, shall not be 
granted except upon the appUcation of some person who is interested in the rehef sought, 
and the applicant must state by Ms own affidavit that the application is to be made 
at his instance as prosecutor. 

14. The Court or Justice may direct that the order nisi snaU be addressed to, and 
served upon, any person who, in the opinion of the Court or Justice, ought to have 
notice thereof ; and any person who, in the opinion of the Court or Justice, would 
be affected by the issue of the peremptory writ may show cause against the order 
nisi, and, if he does so, shall be liable to costs as if the order had been addressed to him. 



1903. 



High Court Procedure, 



No. 7. 



71 



Form of writ 



Time for retam 
oj: writ 



Service. 



Service on 
justices or 
corporate bodies. 



Return. 



Service. 



Pleading to 
return. 



Peremptory 

writ. 



15. Unless otherwise ordered by the Court or Justice, every writ of Mandamus 
shall command the person to whom it is addressed to do the act in question, or show 
cause why he has not done it. 

But the Court or Justice may direct that the command shall be peremptory in the 
first instance. 

16. Unless otherwise ordered by the Court or Justice, the writ shall be returnable 
within the same time after service as is allowed for appearance in the case of a writ of 
summons. 

17. When a writ of Mandamus is directed to one person only, the original writ must 
be personally served upon him by delivering it to him. 

When the writ is directed to two or more persons, it shall be personally served 
upon all of them but one in the manner prescribed for personal service of writ, and 
shall be served upon the remaining one by delivering the original writ to him. 

18. When a writ of Mandamus is directed to justices or to a corporation, or to pubhc 
authorities, it shall be served on so many of the justices or of the officers or members 
of the corporation or public authority as are competent to do the act commanded, 
unless by law some other mode of service is sufficient. 

19. The persons to whom a writ of Mandamus is directed shall, within the time 
allowed by the writ» file the writ in the Registry, together with a certificate, written 
thereon or annexed thereto, and signed by them, setting forth that they have done 
the act commanded by the writ, or else setting forth the reason why they have not 
done sa 

20. A copy of the return shall be served upon the prosecutor on the same day on 
which it is filed. 

21. If the return does not certify that the act commanded has been done, the same 
proceedings shall be had and taken, and within the same time, as if the return were a 
defence in an action in which the prosecutor was the plaintiff and the person to whom 
the writ is directed was the defendant, and had pleaded the return as his defence. 

22. If the questions of fact and law, if any, raised by the return are determined 
in favour of the prosecutor by judgment of the Court or otherwise, the prosecutor shall 
be entitled to a peremptory writ of Mandamus, commanding the persons to whom 
the first writ was directed to do the act therein commanded ; and such writ shall 
be awarded by the judgment, if any, or, if there is no judgment, by a separate 
order. 

23. When a peremptory writ is awarded in the first instance, the Court or Justice 
shall, at the time of granting the writ, direct by and to whom the costs of the 
proceedings shall be paid. 

When a peremptory writ is not awarded in the first instance, and the return to the 
writ certifies that the person to whom it is addressed has done the act commanded by 
the writ, an appHcation for an order for the costs of the proceedings may be made at 
any time after the return is filed, not being later than the fourth day of the Sittings of' 
a Full Court held next after the day on which the return is filed. 

The application shall be made to the Court or Justice by whom the writ was 
awarded. 

24. When upon an application for a writ of Mandamus it appears that some person 
other than the prosecutor claims that the person to whom it is proposed to direct the 
writ shall do some act inconsistent with the act which the prosecutor claims to have 
done, the person to whom the order nisi or writ is directed may apply to the Court 
or a Justice for an order that the last-named person be substituted for him in all sub- 
sequent proceedings up to the issue of a peremptory writ of Mandamus ; and the 
Court or Justice may make such order on the application as is just. 

25. An application for a writ of Mandamus, or an order in the nature of a man- 
damus, to a judicial tribunal to enter a minute of adjournment and hear a matter, 
shall be made within two months of the date of the refusal to hear, or within such 
further time as is, under special circumstances, allowed by the Court or Justice. 

26. In any case in which the Court may direct the issue of a peremptory writ of 
Mandamus, the command may be expressed in an order of the Court without the 
issue of a writ, which order shall have the same effect as a peremptory writ of Man- 
damus. 

4. Prohibition. 

2,1, The Court or Justice may in any case, instead of directing the issue of a writ Pleadings in 
of Prohibition, direct the prosecutor to deliver to the opposite party a statement of Prohibition, 
claim setting forth the facts upon which his claim to the writ is founded ; and 
thereupon the same proceedings shall be had and taken in aD respects as on a state- 
ment of claim in an action. 

28. If judgment is given for the prosecutor, the judgment shall include a direction Proceeding oq 
that a writ of Prohibition shall issue. judgment 
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29. When a writ of Prohibition has been issued, and it is afterwards made to ap- 
pear to the Court or Justice that relief ought to be given against the judgment or 
order by which the writ was awarded on any ground on which relief might be given 
against a judgment in an action, the Court or Justice may direct that a writ, called a 
writ of Procedendo, shall be issued commanding the judicial tribunal to which the writ 
of Prohibition was issued to proceed to hear or determine the matter in question or 
otherwise proceed therein as if the writ of Prohibition had not been issued. 

30. The Prohibition may be expressed in an order of the Court without the issue 
of a writ, which order shall have the same effect as a writ of Prohibition. 

6. Quo Warranio. 

31. Upon an application for an order for leave to exhibit an information of Quo 
Warranto, or for relief of a like nature, the applicant must state by his own affidavit 
that the application is to be made at his instance as relator. 

The Court or a Justice may allow a new relator to be substituted for the onginal 
relator, on such terms as to costs or otherwise as are just. 

32. Every objection intended to be made to the title of the defendant or person 
called on to show cause shall be stated in the order nisi, and no objection not so stated 
shall be raised on the return of the order nisi, or in the information, without the leave 
of the Court or Justice. 

33. An information shall not, without the leave of the Court, given in open Court, 
be filed until the applicant has given security in the sum of Fifty pounds conditioned 
to prosecute the information with effect, and to pay to the defendant such costs, if 
any, as the Court or a Justice shall order. 

34. The information shall set forth the facts relied on by the relator as invalidating 
the title of the defendant to the office in question in the same manner as in a statement 
of claim. 

36. The information shall be in the name of the Attorney-General or the relator, as 
the case may be, on behalf of His Majesty, and shall be signed by the Attorney-General 
or relator. 

A copy of the information shall be served upon the defendant, or, if at the return of 
the order nisi he appeared by solicitor, then upon his soUcitor. 

36. The defendant shall plead to the information within the same time and in the 
same manner as if the information were a statement of claim in an action, and there- 
upon the same proceedings shall be taken in all respects as if the proceeding by infor- 
mation were an action in which the relator was the plaintiff and the defendant was 
the defendant. 

37. If judgment is given for the Crown, the judgment shall award that the defendant 
be ousted from the office usurped by him. 

38. The defendant may, if he thinks fit, disclaim the office in question. Such dis- 
claimer shall be signed by the defendant and attested by a commissioner for affidavits, 
and shall be filed, and a copy thereof shall be served on the relator within the time 
allowed for delivering a defence. 

The relator shall thereupon, unless the Court or a Justice otherwise orders, be entitled 
to enter judgment of ouster with costs, including the costs of the order giving leave to 
exhibit the information. 

39. Wlien proceedings by information of Quo Warranto, or for relief of a like nature, 
are pending against several persons for usurpation of offices of the same nature, 
and upon the same grounds of objection, the Court or a Justice may direct the pro- 
ceedings to be consolidated, as in the case of actions, and for that purpose may make 
such orders as are just. 

But an order for consolidation or stay of proceedings against any defendant shall 
not be made upon the application of a defendant, unless he undertakes to enter a 
disclaimer in the event of judgment being given for the relator in the proceeding 
which is not stayed. 

6. Writ of Assistance. 

40. A writ of assistance may be issued upon the order or fiat of a Justice, to be 
granted upon an ex parte application. 

ORDER XLII. 
Habeas Coepus. 

1. The Court or a Justice may by order, and without the issue of a writ of Habeas 
Corpus, direct the production of any person in confinement for the purpose of his ex- 
amination as a witness, or for his trial, at a time and place to be named in the order. 

2. Applications for writs of Habeas Corpus, or for orders for the production of 
persons in confinement for the purpose of examination or trial, may be made to the 

How applied for. Court or a Justice ex parte. 
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The affidavits upon which the application is made shall be entitled " In the High 
Oourt of Australia " -without other title, except in the case of applications for orders 
for the production of persons for examination as witnesses in causes or matters pending 
in the Court, in which case they shall also be entitled in the cause or matter. 

3. The Court or Justice may make an order absolute in the first instance for the Howgrantelt 
issue of the writ or production of the person, or may make an order calling upon the 

person who would be required to ob^ the writ or order, if granted, to show cause why 
it should not be issued or made. Tne order and all subsequent proceedings shall be 
entitled " Hie King against " the person to whom the writ or order is directed, except 
in the case of orders for the production of persons as witnesses, which shall be entitled 
in the cause or matter. ^ 

4. Writs of Habeas Corpus, and orders for production directed to persons charged by Servioo. 
law with the custody of persons in lawful custody or confinement, may be served either 
personally or by leaving the original with a servant or officer of the person to whom the 

writ or order is directed at the place where the person in question is confined or 
-detained. 

Other writs of Habeas Corpus must be served personally. 

When a writ of Habeas Corpus is directed to more persons than one, it shall be 
served in the same manner as a writ of Mandamus directed to several persons. 

Together with the writ there shaJl be served a notice, directed to the person to whom 
^he writ is addressed, and pointing out the acts to be done by him in obedience to the 
writ, and the consequences of making default. 

5. The person to whom a writ of Habeas Corpus is directed shall, at the time and Beturns to write 
place specified therein, make his return to the writ, which shaJl be indorsed upon or ©'Habeas 
•attached to the writ, and shall set out all the causes of the detention of the person ^'P"*- 
named in the writ. The return shall be filed. 

6. The return may be amended by leave of the Court or a Justice. AmftnHmfmt of 

7. Upon the return of the writ the return shall be read, and a motion shall then be retunL 
made for the disposition of the person therein named, or for amending or quashing the Prooeedings oa 
return. return. 

8. When an order to show cause has been made, the Court or Justice may, on the Discharge 
return of the order, direct the discharge or other disposition of the person in question without writ 
without the issue of a writ of Habeas Corpus, and any such order shall be as effectual 

-as if it had been made on the return of a writ. 

ORDER XLIIL 
Committal foe Contempt of Couet. 

1. When a person is alleged to be guilty of contempt of Court, committed in the Oaatemptlntlis 
iace of the Court, or in the hearing of the Court, the Court may, by verbal order, direct f*®f o* the CavxL 
him to be arrested and brought before it forthwith, or the presiding Justice may issue 
a warrant under his hand for the arrest of the accused person. 

When the accused person is brought before the Court, the Court shall cause him to 
be informed orally of the nature of the contempt with which he is charged, and shall 
require him to make his defence to the charge, and shall after hearing him proceed, 
•either forthwith or after adjournment, to determine the matter of the charge, and shall 
make such order for the punishment or discharge of the accused person as is just. 

The accused person shall be detained in custody until the charge is disposed of, 
unless the Court allows him to be discharged on bail 

2. In cases other than those in the last preceding Rule mentioned, application for In other o«ms. 
punishment for contempt of Court shall be made by motion, upon notice to the accused 

person, for an order that he be committed to prison for his contempt. 

3. Tlie notice of motion shall specify the nature of the contempt of which the Form of notioet 
accused person is alleged to be guilty. 

It shau be entitled in the cause or matter, if any, with reference to which the con- 
tempt is alleged to have been committed, or, if it is not alleged to have been committed 
with reference to any particular cause or matter, shall be entitled " The King against " 
the accused person, naming him. 

4. The notice of motion shall be served personally unless the Court or Justice Service, 
otherwise orders. '^ 

5. When a notice of motion for the committal of a person for contempt has been Warnut 
filed, if it is made to appear to a Justice that the accused person is likely to abscond or 
otherwise withdraw himself from the jurisdiction of the Court, the Justice may by 
warrant under his hand direct that the accused person shall be arrested and detained in 
custody until he gives security in such sum as the Justice directs to appear in person 

And answer the chaxge and submit to the judgment of the Court 
The warrant shall be directed to the Marshal. 

6. On the heading of the motion the Court may order the accused person to answer Interxveatorles 
on oath, within four days, interrogatories to be exhibited to him touching his contempt. ™*y *>® 

The answer to the interrogatories shall be made by affidavit. administered. 
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7. When the accused person is ordered to answer interrogatories, the hearing of 
the motion shall be adjourned for a sufficient time to allow the answer to be made and 
filed. 

8. Upon the hearing of the motion the Court may impose a fine instead of ordering 
the accused person to be committed to prison, or may impose a fine in addition to- 
ordering hid committal ; and» when it imposes a fine, may order that he be imprisoned, 
or further imprisoned, until the fine is paid. 

0. When the accused person is ordered to be committed to prison, the order of 
committal shall specify the prison to which he is to be committed. 

10. The Court may order the discharge of a person committed to prison for contempt 
notwithstanding that the time for which he was ordered to be committed has not 
expired. 

11. The costs of an application for committal shall be in the discretion of the Court,, 
whether an order for committal is made or not. 
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ORDER XLIV. 

Thb Marshal and otheb Officers charged with Service and 

Execution of Process. 

1. The Marshal, and every other officer charged with the execution of process, shall 
return the process into Court if required by the party by whom it is sued out. 

2. The return shall be made by filing the original process in the Registry, with a. 
certificate indorsed thereon or annexed thereto, and signed by the Marshal or his- 
deputy, or audi other officer as aforesaid, and setting forth what has been done under 
the process. 

3. When a writ of summons or other process is delivered to the Marshal or other 
officer specially appointed in that behalf for service upon any person, and the Marshal 
en ofiker is unable to find the person to be served, he shall, if so required by the party^ 
by whom the process was delivered to him, return the process into Court in the same- 
manner as in the case of process of execution, with a certificate setting forth the inability. 

4. No order shall issue for the return of any writ, or to bring in the body of a person, 
ordered to be attached or committed ; but a notice to the Marshal by the solicitor 
of the party at whose suit the writ was issued, or the order for attachment or committal 
was obtained, or by the party himself if he sues or appears in person, requiring the- 
Marshal to return the writ or to make his report or to bring in the body within &■ 
specified time, shall, if not compUed with, entitle the party to apply for an order for 
the attachment of the MarshaL 

The time specified in the notice shall not be less than eight days. 
Any such notice may be given in vacation as well as at any other time. 

5. The Marshal or his deputy shall attend all sittings of a Full Court, and all sittings- 
of the Court for the trial of causes, and of any Justice of the Court when sitting in 
Court on any occasion when he is required by the Justice or Court to do so. 

6. Whenever, by reason of distance or any other sufficient cause, the Marshal or 
his deputy cannot conveniently execute any instrument in person, he shall employ 
some fit person as his officer to execute it. 

ORDER XLV. 
Time. 

1. When any limited time less than six days from or after any date or event is- 
appointed or allowed for doing any act or taking any proceeding, Sundays and Court 
holidays shall not be reckoned in the computation of the time. 

2. When the time for doing any act or taking any proceeding expires on a Sunday 
or Court hoUday, and by reason thereof the act or proceeding cannot be done or taken 
on that day, the act or proceeding shall, so far as regards the time of doing or taking 
it, be held to be duly done or taken if done or taken on the next day which is not a 
Sunday or Court hoUday. 

3. Pleadings shall not be deUvered or amended in vacation unless directed by the- 
Court or a Justice. 

4. The time of the vacations shall not be reckoned in the computation of the times- 
appointed or allowed by these Rules for filing, amending, or dehvering any pleading, 
unless so directed by the Court or a Justice. 

5. The day on which an order for security for costs is served, and the time thence- 
forward until and including the day on which the seciurity is given, shall not be reckoned: 
in the computation of the time allowed for pleading, answering interrogatories, or 
taking any other proceeding in the cause. 

oTrhe Court or a Justice may enlarge or abridge the time for doing any act or 
taking any proceeding allowed or limited by these Rules, or allowed or limited for the 
like purpose by any order of the Court or a Justice, whether so allowed by way of 
eiJargement or otherwise, upon such terms, if any, as the justice of the case requires ;: 
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And any such enlargement may be ordered although the application for the same is not 
made until after the expiration of the time origi^dly allowed or limited. 

7. Service of pleadii^, notices, summonses, orders, rules, and other proceedings. Time of day for 
shall be effected before tour o'clock in the afternoon, except on Saturdays, when it shall service. 

bs effected before twelve o'clock noon. Service effected after four o'clock in the after- 
noon on any week day except Saturday shall, for the purpose of computing any period 
of time subsequent to the service, be deemed to have b^en effected on the following 
■day. Service effected after twelve o'clock noon on Saturday shall for the like purpose 
be deemed to have been effected on the following Monday. 

8. When no proceeding has been taken in a cause for one whole year from the xotioe after 
time when the last proceeding was taken, any party who desires to proceed shall, delay of oue 
before taking any step in the cause, give a month's notice to every other party of his y^*'* 
intention to proceed. When six years have elapsed from the time when the last 
proceeding was taken, no fresh proceeding shall be taken without the order of the Court 

or a Justice, which may be made either ex parte or upon notice. A summons on which 
no order has been made shall not be deemed a proceeding within this Rule ; but notice 
of trial, although avoided by non-entry or countermanded, shall be deemed such a 
proceeding. 



ORDER XLVI. 

Ck)STS. 

1. Subject to the provisions of these Rules, the costs of and incident to all pro- 
•ceedings in the Court shall be in the discretion of the Court or a Justice : Provided 
that, when any cause or issue is tried with a jury, the costs shall follow the event, 
unless the Justice by whom the cause or issue is tried, or the Court, for good cause 
otherwise orders. 

2. When several issues, whether of fact or law, are raised in a cause, the costs of 
the several issues respectively, both of law and fact, shall, unless otherwise ordered, 
follow the event. 

^. When a cause is removed from an inferior Court which had jurisdiction in the 
•cause, the costs in the Court below shall be costs in the cause. 

4. When a solicitor acts as the guardian ad litem of an infant, or is appointed to 
be guardian ad litem of a person of unsound mind, in any cause or matter, the Court 
or a Justice may direct that the costs to be incurred in the performance of the duties 
of such office shall be borne and paid either by the parties to the cause or matter, or 
some of them, or out of any fund in Court in which the infant or person of unsound mind 
is interested, and may give directions for the repayment or allowance of such costs as 
the justice and circumstances of the case require. 

5. The costs occasioned by an unsuccessful claim or unsuccessful resistance to any 
claim to any property shall not be paid out of the estate unless the Court or a Justice 
so orders, 

6. When some of the persons entitled to a distributive share of a fund are ascer- 
tained, and difficulty or delay ha3 occurred or is likely to occur in ascertaining the 
persons entitled to the other shares, the Court or a Justice may order or allow im- 
mediate payment of their shares to the persons ascertained without reserving any 
part of those shares to answer the subsequent costs of ascertaining the persons 
entitled to the other shares ; and in any such case such orders may be made for the 
-ascertainment and payment of the costs incurred down to and including such payment 
as the Court or Justice thinks just 

7. When in any cause or matter any sum of money is ordered to be paid by one 
party to another, whether for debt, damages, or costs, and in the same cause or matter 
the party to whom the sum is to be paid is ordered to pay any sum, whether for debt, 
•damages, or costs, to the party by whom the first- mentioned sum is to be paid, one of 
ihe sums shall be set-off against the other without any order for that purpose, and 
the balance, if any, shall be payable by the party by whom the larger sum is ordered 
to be paid, and to the other party. 

8. Money recovered by one party against another party in any cause or matter 
-shall not be set-off against money recovered by the latter party against the former in 
another cause or matter, except subject to the liens of their respective solicitors 
upon the sum so recovered, but may be set-off subject to such liens. 

9. Unless the Court or a Justice otherwise orders, the costs of a motion or application 
in a cause shall be deemed to be part of the costs of the cause of the party in whose 
favour the motion or application is determined, unless the motion or application is 
unopposed, in which case the costs of both parties shall be deemed to be part ot heir 
•costs of the cause, unless the Court or a Justice otherwise orders. 

10. When a motion or application or other proceeding is ordered to stand over to 
the trial, and do order is made at the trial aa to the costs of the motion, application, or 
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proceeding, the costs of both parties of such motion, application, or proceeding shall 
be deemed to be part of their costs of the cause. 

11. When the costs of any motion or application or other proceeding in a cause 
or matter are reserved by the Court or Justice, no costs of such motion, apphcation,. 
or proceeding shall be allowed to either party without the order of the Court or 
Justice. 

12. When for any reason the further prosecution of any cause or matter becomes^ 
unnecessary except for the purpose of determining by whom the costs of the cause or 
matter should be paid, any party may apply to the Court or a Justice to determine^ 
that question, and thereupon the Court or Justice may make such order as is just. 

13. When a party takes proceedings of an unnecessarily expensive character, the 
Court may order the costs incurred by the proceedings, so far as they are in excess of 
the costs which would have been incurred by proceedings of a less expensive character,, 
to be borne and paid by the party by whom the proceedings are taken, although he is- 
otherwise entitled to the costs of the cause or matter. 
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ORDER XLVIL 

Service. 

1. When any document is required to be served personally, service shall, unless 
otherwise provided by Rules of Court, be efiEected by dehvering to the person to be 
served a copy of the document to be served, and, if that document is not the original 
document, at the same time showing him the original if he so requires, or by delivering 
to him an office copy of the document to be served. 

2. In any case in which personal service of any document is required by these 
Rules or otherwise, if it is made to appear to the Court or a Justice that prompt 
personal service cannot be effected, the Court or Justice may make such order for- 
substituted or other service, or for the substitution of notice for service, by letter, 
public advertisement, or otherwise, as is just. 

Service so effected in accordance with any such order shall have the same operation, 
as personal service. 

3. When it is intended to enforce obedience to a judgment or order by process of 
attachment, the judgment or order must be served personally upon the person against 
whom the process is to be sought. 

Except as aforesaid, personal service of a judgment or order shall not be necessary,, 
nor need the original be shown unless required by the party served. 

4. Any document of which personal service is not prescribed by an Act or by these 
Rules, shall be sufficiently served if left within the prescribed hours, if any, at the 
address for service of the person to be served as defined by these Rules with any person, 
resident at or belonging to that place. 

6. Notices sent from any office of the Court may be sent by post ; and the time at 
which the notice so posted would be delivered in the ordinary course of post shall be 
considered as the time of service thereof, and the posting thereof shall be a sufficient 
service. 

6. When no appearance has been entered for a party, or when a party or his- 
solicitor, as the case may be, has omitted to give an address for service as required by 
these Rules, all documents in respect of which personal service is not prescribed by 
an Act or by these Rules may be served by filing them in the Registry. 

Any document so filed shall be stuck up in the Registry, and shall remain so stuck 
up for fourteen days. 

7. When a party after having sued or appeared in person has given notice in writing to 
the opposite party or his soUcitor, through a solicitor, that that solicitor is authorized 
to act in the cause or matter on his behalf, all documents which ought to be deUvered 
to or served upon the party on whose behalf the notice is given shall thereafter be 
delivered to or served upon that solicitor at the address given in the notice. 

8. No instrument, except a warrant to arrest property in an action in rem, shall be 
served on a Sunday, Good Friday, or Christmas Day. 

9. Affidavits of service shall state the time when, the place where, the person by 
whom, and the manner in which, the service was effected. 

ORDER XLVin. 

Sittings and Vacations. 

1. Sittings of a Full Court shall be held in each year on days to be appointed for 
that year by Rule of Court, and on such other days as are specially appointed by 
Rule of Court. 

Any act or proceeding which by any Act or practice is required to be done or taken 
in or with reference to terms shall be done or taken in or with reference to the 
sittings of a Full Court annually appointed as aforesaid. 
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2. Sittings of the Court before single Justices shall, if there is any business to be Sittings before 
"transacted, be held at such places and on such days as are appointed by Rule of siDgle Justices. 
Court, and on such other days as a Justice thinks fit to sit in Court. 

3. There shall be two vacations in each year, the winter vacation of four weeks, ^^ vacations, 
beginning on a day in June to be annually appointed by Kules of Court, and the 

summer vacation of eight weeks, beginning on a day in December to be annually 
appointed in like manner. 

4. The following days shall be observed as holidays of the Court, that is to say : — Holiday&i 
New Year's Day, Grood Friday, Easter Eve, Easter Monday, Easter Tuesday, 
Christmas Day, the three days following Christmas Day, the Birthday of the Sovereign, 

the Birthday of the Heir Apparent, and such other days as are appointed by Rules of 
Court. 

6. The several offices of the Court shall be open on every day in the year except Ofllce hours. 
■Sundays and Court holidays, and shall be open from nine o'clock in the forenoon until 
four o'clock in the afternoon, except in the vacations, when they shall be open from 
nine o'clock in the forenoon until one o'clock in the afternoon, and except on Saturdays 
iwhen they shall close at twelve o'clock noon. 

ORDER XUX. 

Gbnbbal Provisions. 
1, 8eala : Process i Office Copies. 

1. The Great Seal of the Court shall be affixed to all Commissions issued by authority Use of Great 
•of the Court or a Justice, whether under the authority of an Act or of Rules of Court, Seal- 
to all exempUfications of proceedings in the Court, to all writs of Certiorari, Mandamus, 
Prohibition, and Habeas Corpus, and writs of inquiry, and to all documents issued 

from the Court for use beyond the Commonwealth, not being writs or other documents 
for service on a party to a cause, and to such other documents as the Court or a 
nTustice in any case chrects. 

2. At every Registry there shall be kept a Seal, called the Office Seal, which shall Ofllce B3aL 
bear the words " High Court of Australia," and also the word " Registry," prefixed 

by the word " Principal " in the case of the Principal Registry, and by the name of 
the place at which the Registry is situated in the case of a District Registry. 
The Office Seal shall be affixed to all writs, process, judgments, and orders, and to 
-all other documents which are authorized to be sealed, except as provided by the last 
preceding Rule. 

3. Any person desiring to sue out any writ, process, or commission, authorized by Sealing writs, Ac. 
an Act or by Rules of Court may prepare it, and present it to a Registrar for issue, 

■and, if it appears that the document is in proper form, and that the person presenting 
it is entitled to sue it out, the Registrar or his clerk shall sign it and seal it with the 
proper seal, and it shall thereupon be deemed to be issued. 

4. Any person entitled to have a copy of any record of the Court, or of any docu- Office copies, 
jnent filed in a Registry, may apply to the Registrar for an office copy thereof, and the 
Registrar shall thereupon cause a copy of the record or document to be made and 
-examined, and to be marked with the words " Office Copy," and sealed with the Office 

Seal. Every such copy shall be deemed to be a certified copy within the meaning of 
^ny law relating to certified copies. 

2. OenercU. 

5. Non-compliance with any Rule of Court, or with any rule of practice for the Non-compliance 
time being in force, shall not render any proceedings void unless the Court or a Justice T^^ Rules not 
-BO directs ; but the proceedings may be set aside either wholly or in part as irregular, proceeding 

or amended, or otherwise dealt with in such manner and upon such terms as the Court void. 
-or Justice thinks fit. 

6. An application to set aside any proceeding for irregularity shall not be allowed Application to 
unless it is made within a reasonable time, or if the party applying has taken any S^^eaukrity' 
fresh step after knowledge of the irregularity. when alJoTred. 

7. When a party desires to take any step in a cause or matter, and the manner or iq cages not 
form of procedure is not prescribed by Rules of Court or by the practice of the Court, provided for, 
the party may apply to a Justice for directions, and any step taken in accordance J|isWcemay give 
with the directions given by the Justice shall be deemed to be regular and sufficient. 

8. Whenever by Rules of Court any act is required to be done by, or to, or with Solicitor to act 
reference to a party, then in the case of a party who sues or appears by solicitor, *°' party, 
iihe act shall be done by, or to, or with reference to, his solicitor, unless it is expressly 

provided that it shall be done by, or to, or with reference to, the party in person. 

9. The Forms in the Appendix to these Rules shall be used for the purposes to Forma, 
^which they are respectively applicable, with such variations as circumstances require. 
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APPEAL RULES. 

SECTION L* 
/Appeals from Justices op the High Court and New Trials. 

1. Appeals. 

1. Appeals to a Pull Court from judgments of Justices of the High Court, whether 
in Court or Chambers, shall be bv way of rehearing. 

2. Appeals shall be instituted by notice of appeal, which shall be served and filed 
as hereinafter provided ; and no petition, case, or other formed proceeding other than 
the notice of appeeJ shall be necessary. The appellant may by the notice of appeal 
appeal from the whole or any part of the judgment appeeJed from, and the notice of 
appeal shall state whether the whole or part only of the judgment is complained of, 
and in the latter ceuse shall specify the part complained of. 

3. The notice of appeal shall be served upon all parties directly aff^ted by the 
appeal, and it shall not be necessary to serve parties not so affected ; but the Full 
Court may direct notice of appeal to be served on all or any parties to the cause or 
matter, or upon any person not a party, and in the meantime may postpone or adjourn, 
the hearing of the appeal upon such terms as are just, and may give such judg- 
ment and make such order as might have been given or made if the persons serv^ 
with such notice had been originally parties. The notice of appeal may be amended 
at any time as the Full Court thinks fit. 

4. The notice of appeal must be served within the times following, respectively^ 
that is to say : — 

(1) If the appeal is from a final judgment, within twenty-one days from the date 

of the judgment ; 

(2) In any other case within ten days from the date of the judgment or order; 

or, , 

(3) In either case within such extended time? as the Court or a Justice allows. 

The said periods shall be reckoned from the date when the judgment or order was- 
pronounced, or, in the case of the refusal of an application, from the date of the- 
refusal. 

The times of the vacations shall be reckoned in the computations of the said periods- 

In this Rule the term " final judgment " includes any judgment, decree, order, or 

sentence, by which the rights of the parties are finally concluded with respect to the- 

matters in question in the cause or matter, or any of them, not being a decision 

upon a mere matter of procedure. 

5. The appellant shall, within the time prescribed by the last preceding Rule for 
serving the notice of appeal, file a copy of the notice in the Registry of the High Court 
in which the case is pending. And upon such service and filmg the appeal shall be- 
deemed to be duly instituted. 

6. When an ex 'parte application has been refused by a single Justice, the applica- 
tion may be renewed ex parte by way of appeal to a Full Court. 

The application may be made at any sitting of a Full Court held [within four days- 
if the application was made at the Principal Seat of the Court, and in any other casejt 
within fourteen days, from the date of the refusal, or, if a Full Court is not sitting on 
the last of those days, at any time not later than the first day of the next sitting of 
a Full Court, or within such extended time as the Court allows. 

7. Notice of appeal from a final judgment shall be for the first sitting of a Full 
Court held after the expiration of twenty-one days from the institution of the appeal, 
unless the respondent consents to take shorter notice. In other cases the notice of 
appeal shall be for the first sitting of a Full Court held after the expiration oi twenty- 
one days from the institution of the appeal, unless the respondent consents to take- 
shorter notice. 

8. Every appeal, not being an application by way of renewal of an ex parte applica- 
tion which has been refused, shall, unless the Court otherwise directs, be set down for 
hearing ten days at least before the day for which the notice is given. 

9. The Full Court shall have all the powers and duties as to amendment and other- 
wise of the Court or Justice appealed from, and shall have full discretionary power to 
receive further evidence upon questions of fact, which evidence may be taken either by 
oral examination in Court, by affidavit, or by deposition taken before an examiner or 
commissioner. Such further evidence may be given without special leave except upon 
appeals from final judgments, and, in any case, as to matters which have occurred after 
the date of the decision from which the appeal is brought. 
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Upon an appeal from a judgment after the trial or hearing of a cause or matter 
upon the merits, such further evidence, save as to matters subsequent as aforesaid, 
-shall not be admitted except on special grounds. 

10. The Court, upon the hearing of an appeal, shall have power to draw inferences 
-of fact, not inconsistent with the findings of the jury, if any, and to ^ve any judg- 
ment and make any order which ought to have been given or made m the first in- 
-stance, and to make such further or other order as the case requires. 

The powers aforesaid may be exercised by the Court notwithstandinff that the 
notice of appeal is that part only of the decision may be reversed or varieo, and such 
powers may be exercised in favour of all or any of the respondents or parties, although 
«uch respondents or parties have not appealed from or complained oi the decision. 

The Court shall have power to make such order as to the whole or any part of the 
-costs of appeal as is just. 

11. It shall not be necessary for a respondent to give notice of cross appeal, but 
if a respondent intends upon the hearing of an app^ to contend that the decision 
appealed from should be varied, he shall within the time prescribed by the next fol- 
lowing Rule, or such time as is allowed by special order of the Court or a Justice in 
any case, give notice of his intention to such of the parties as may be affected by such 
contention. The omission to give such notice shall not diminish the powers of the 
Court when hearing the appeal, but may, in the discretion of the Court, be ground for 
an adjournment of the appeal or for a special order as to costs. 

12. Subject to any special order which is made in any case, notice by a respondent 
under the last preceding Rule shall be given ten clear days before the day for which 
the notice of appeal is given. 

13. * When the appeal is from a decision pronounced in a cause or matter pending in 
A District Registry, the District Registrar shall transmit to the Principal Registrar 
all such documents as may be necessary for the hearing of the appeal After the appeal 
has been disposed of, they shall be returned to the District Registry. 

14. Four days at least before the day for which the notice of appeal is given, the 
■appellant shall leave at the Chambers of each of the Justices who are to sit on the 
hearing of the appeal a copy of the Justice's notes taken in the Court below, including 
the notes of evidence, if any, and also a copy of the pleadings, if any, and such docu- 
ments as may be necessary for the purposes of the appetS. The cost of copies} of 
unnecessary documents wiu not be allowed. 

15. When the evidence has not been already printed, the Court or a Justice may 
order the whole or any part thereof to be printed for the purposes of the appeal Any 
party printing evidence for the purpose of an appeal without such order shall bear 
the costs thereof unless the Full Court otherwise orders. 

16. An interlocutory order or rule from which there has been no appeal shall not 
operate to prevent the Court, upon hearing an appeal, from giving such decision upon 
the appeal as is just. 

17. When on an appeal from the refusal of an ex parte application the Court is of 
opinion that a rule nisi or order nisi should have been granted, the Court may 
grant a rule or order nisi returnable either before a Full (>)urt or before a Court 
•constituted by a single Justice. 

2. New Trials. 

18. Except as by Rules of Court is otherwise specially provided, every application 
for a new trial or to set aside a verdict, finding, or judgment, in a cause or matter 
where there has been a trial by a Justice of the High Court without a jury, shall be 
made bv appeal to a Full Court. 

19. Every application for a new trial or to set aside a verdict, finding, or judgment, 
in a cause or matter in which a verdict has been found by a jury, shaS be ma^e to a 
Full Court by motion upon notice. No rule nisi or order to show cause or other formal 
proceeding other than the notice of motion shall be made or taken. The notice shall 
■state the grounds of the application, and whether all or part only of the verdict, finding, 
or judgment, is complained of. 

20. The notice may be amended at any time by leave of the Court or a Juotice, 
upon such terms as the Court or Justice thinks just. 

21. The notice of motion must be served upon the party in whose favour the 
judgment was given within twenty-one days from the conclusion of the trial or the 
date of the pronouncing of the judgment upon further Consideration, as the case may 
be ; or within such extended time as the Court or a Justice allows. 

The time of the vacations shall be reckoned in the computation of the period afore- 
said. 

22. Except as aforesaid, all the provisions of the foregoing Rules of this section 
relating to appeals shall apply to applications for new tn^ or to set aside verdicts, 
findings, or judgments, in causes or matters in which a verdict has been found by a jury. 
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23. Upon the hearing of an application for a new trial or to set aside the verdict^ 
or finding of a jury, the Court may, if satisfied that it has before it all the materials 
necessary for finally determining the questions in dispute, or any of them, or for 
awarding any relief sought, give judgment accordingly, and may for that purpose 
draw any inference of fact not inconsistent with the findings of the jury, if any ; or 
may, if it is of opinion that it has not sufficient materials before it to enable it to give- 
judgment, direct the motion to stand over for further consideration, and may direct 
such issues or questions to be tried or determined and such accounts and inquiries to- 
be taken and made as it thinks fit. 

3. Oenercd Provisions. 

« 

24. If, upon the hearing of an appeal or application for a new trial or to set aside- 
a verdict or finding of a jury, a question arises as to the ruling or direction of the 
Justice to a jury, the CJourt shall have regard to the Justice's notes, and to such other 
evidence or materials as the Court deems expedient. 

26. An appeal or motion for a new trial or to set aside a verdict, finding, or judg- 
ment, shall not operate as a stay of proceedings unless the Court or a Justice so orders. 
Any such order may be made as to the whole or any paxt of the proceedings in the- 
cause or matter, and may be made upon such terms as the Court or Justice granting 
the stay thinks fit. 

No intermediate act or proceeding shall be invalidated except so far as the Full 
Court directs. 

26. When the reasons for the decision of the Justice whose decision is appealed 
from have been given in writing, or are recorded in writing, a copy thereof shall be- 
included with the documents transmitted to the Principal Registry and shall be left 
at the Justices' Chambers. 

27. The hearing of an appeal, or of a motion for a new trial or to set aside a verdict- 
or finding of a jury, may be expedited by order of the Court or a Justice. 
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SECTION II.* 

Appeals from Judges of the Supreme Courts of the States in the Exercise of" 

Federal Jurisdiction : New Trials. 

1. All the provisions of section I. of these Rules shall apply to appeals to the High 
Court from judgments of Judges of the Supreme Courts of the States sitting as Judges 
of first instance in the exercise of federal jurisdiction, and to applications for new trials,, 
or to set aside a verdict, finding, or judgment, in a cause or matter in which there has 
been a trial by any such Judge with a jury in the exercise of federal jurisdiction ;. 
subject nevertheless to the modifications set forth in the two following Kules. 

2. *A copy of the notice of appeal, or notice of motion for a new trial, or to set 
aside the verdict, finding, or judgment, shall be filed in the Supreme Court, and a copy 
shall also be filed in the Registry of the High Court to which the proceedings would 
have been transmitted if the cause had been removed by the defendant into the High 
Court ; and the appeal shall not be deemed to be duly instituted until these copies 
have been filed. 

3. * The proper officer of the Supreme Court shall deliver to the Registrar of thfr 
last-mentioned Registry of the High Court such documents as are necessary for the 
hearing of the appeal ; and the Registrar, if he is not the Principal Registrar, shall 
transmit them to the Principal Registrar. 

After the appeal or motion has been disposed of, the documents shall be returned 
to the proper officer of the Supreme Court, direct or through the District Registry as- 
the case may require. 
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SECTION IIL 

Appeals from Decisions op Inferior Courts in the Exercise op 

Federal Jurisdiction. 

1. Appeals to the High Court from decisions of inferior Courts of a State in the- 
exercise of federal jurisdiction shall be entered for hearing in the High Court within 
such times as like appeals to the Supreme Court of the State are required to be 
entered. 

2. The entry shall be made at the Registry at which notices of appeal from 
decisions of Judges of the Supreme Court of the State in the exercise of federal 
jurisdiction are required to be filed, and shall be entered in accordance with the- 
practice of the Supreme Court of the State relating to Uke appeals. 



• Amended by Eules of Court of 12th October, 1903. 



1903. High Court Procedure, No, 7. 81 

SECTION IV.* 
Appeals from Supreme Courts of the States. 

1. Appeals to the High Court from judgments of the Supreme Court of any State, Mode of 
or any other Court of any State from which at the establishment of the Commonwealth JJ^i^Ju*"* 
an appeal lay to the Queen in Council, shall be instituted by notice of appeal, which 

shall be served and filed as hereinafter provided, and by giving the prescribed security ; 
and no petition, case, or other formal proceeding other than the notice of appeal and 
security shall be necessary. The appellant may, by the notice of appeal, appeal from 
the whole or any part of the judgment appealed from, and the notice of appeal shall 
state whether the whole or part only of the judgment is complained of, and in the 
latter case shall specify the part complained of. 

2. Leave or special leave to appeal to the High Court from any such judgment Leave to appeal, 
where leave or speqial leave is reqmred may be given by the High Court upon motion 

ex parte^ and on such conditions, if any, as the Court thinks fit. On the hearing of the 
motion, such evidence shall be given on affidavit as the High Court requires. An 
order for leave or special leave to appeal may be rescinded on the motion of any 
respondent. 

3. The notice of appeal shall be served upon all parties directly affected by the To whom notice 
appeal, and it shall not be necessary to serve parties not so affected ; but the High ^ be given. 
Court may direct notice of the appeal to be served on all or any parties to the cause or 

matter, or upon any person not a party, and in the meantime may postpone or adjourn 
the hearing of the appeal upon such terms as are just, and may give such judgment and 
make such order as might have been given or made if the persons served with such 
notice had been originally parties. Any notice of appeal may be amended at any 
time as the High Court thinks fit. 

4. The notice of appeal must be served witliin the times following, respectively. Time, 
that is to say : — 

(1) If the appeal is of right, within twenty-one days from the date of the 

judgment appealed from ; 

(2) If the appeal is by leave of the High Court, within twenty-one days from 

the date of the order giving leave to appeal ; 

(3) In either case, if the appeal is from a judgment given or made before 

the commencement of the Jvdiciary Act 1903, within such extended time 

as the Court or a Justice allows. 
The said respective periods shall be reckoned in the first case from the date when 
the judgment was pronounced, and in the second case, from the date when the order ' 

giving leave to appeal was made. 

5. Affidavits intended to be used upon motions for leave to appeal, and orders Title of 
giving leave to appeal, shall be entitled " In the High Court of Australia," and in the f^^^^'JP *°i 
matter of the cause, which shall be described as pending in the Court from which the ^^^ *^^ 
appeal is proposed to be brought. 

6. Notice of appeal and all subsequent proceedings on appeals shall be entitled Title of appeals. 
" In the High Court of Australia," " On appeal from " the Court from which the 

appeal is brought, naming it ; and shall also be entitled as between the party appellant 
and the party respondent. 

7. The appellant shall, within the time prescribed for serving the notice of appeal, Notice to 
file a copy of the notice of appeal in the Coiu't from which the appeal is brought. B^glslaur. 

8. When the appeal is brought by leave of the High Court, the notice of appeal Appeal by leave, 
shall state that it is so brought. A copy of the order giving leave to appeal shall be 

served with the notice of appeal, and a copy shall also be filed with the notice in the 
Court from which the appeal is brought. 

9. When notice of appeal is given without the leave of the High Court in a case in Giving of 
which an appeal cannot be brought as of right, the Court from which the appeal is ^™?J^°^®* 
proposed to be brought, or a Judge thereof, may set aside the notice. appeajs. 

10. Within three months after the service of notice of appeal, or such other time Security for 

as is prescribed by an order giving leave to appeal, the appellant shall give the ^^'^^ ^^ appc«*. 
prescribed security for the costs of the appeal. 

Such security shall be given in the Court from which the appeal is brought. 

If the security is not given within the prescribed time, the appeal shall be deemed 
to be abandoned. 

As soon as it is given, the appeal shall be deemed to be duly instituted. 

11. * If the security is given within the prescribed time, the proper officer of the Transmisaion ci 
Court from which the appeal is brought shall forthwith transmit to the Registrar of documents, 
the Registry of the High Court to which the proceedings would have been transmitted 

if the cause or matter were a cause removable into the High Court, and had been so 
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removed, a certified copy of all such documents as are required for tlie hearing of the 
appeal ; and that Registrar, if he is not the Principal Registrar, shall transmit 
them to the Principal Registrar. 

A statement of the reasons of the Court for the decision shall be included in the 
documents so transmitted. 

12. *The appeal shall be set down by the appellant for hearing at the first sitting 
of the High Court for hearing appeals appointed to be held after the expiration of two 
months from the due institution of the appeal, unless the respondent consents to its 
being set down for an earlier sitting. 

If it is not so set down, any respondent may apply to the High Court upon motion 
for an order dismissing the appeal for want of prosecution. 

13. It shall not be necessary for a respondent to give notice of motion by way of 
cross appeal, but if a respondent intends upon the hearing of an appeal to contend 
that the decision appealed from should be varied, he shall within the time prescribed 
by the next following Rule, or such time as is allowed by special order of a Full Court 
in any case, give notice of his intention to such of the parties as may be affected by 
the contention. The omission to give such notice shall not diminish the powers 
of the High Court when hearing the appeal ; but may, in the discretion of the Court, 
be ground for an adjournment of the appeal or for a special order as to costs. 

14. Subject to any special order made in any case, notice by a respondent under 
the last preceding Rule shall be given one month before the day for which the appeal 
is set down for hearing. 

15. Ten days at least before the day for which the appeal is set down for hearing, 
the appellant shall leave at the Chambers of each of the Justices who are to sit on the 
hearing of the appeal, a copy of the documents transmitted to the Principal Registrar. 

16. When the evidence has not been printed in the Court below, the High Court 
or a Justice may order the whole or any part thereof to be printed for the purposes 
of the appeal. Any party printing evidence for the purpose of an appeal without 
such order shall bear the costs thereof, unless the Court otherwise orders. 

17. An interlocutory judgment or order from which there has been no appeal 
shall not operate to prevent the Court, upon hearing an appeal, from giving such 
decision upon the appeal as is just. 

18. If, upon the hearing of an appeal, a question arises as to the ruling or direction 
of a Judge to a jury, the Court shall have regard to the verified notes or other 
evidence, and to such other materials as the Court deems exi)edient. 

19. When an appeal has been duly instituted, the execution of the judgment 
appealed from shall be stayed until the party desiring to prosecute it has given 
sufficient security, to the satisfaction of the Court from which the appeal is brought, 
to abide the decision of the High Court upon the hearing of the appeal. 



APPENDIX. 



FORMS OF PROCEEDINGS. 

No, 1. — Oeneral Form of Writ of Summons. 
In the High Court of Australia. 

Between A.B. [an infant, by G.H., his next friend]. Plaintiff. 

and 
CD. and E.F., Defendants. 

Edward the Seventh, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the Seas, King, Defender of 
the Faitii : 

To CD. of and E.F. of : 

Wb command you that within days after the service of this writ on 

you inclusive of the day of such service, you do cause an appearance to be entered 
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for you in Our High Court of Australia, in an action at the suit of A.B. ; and take 
notice that in default of your so doing the plaintiff may proceed therein, and judgment 
may be given in your absence. 

Witness : Y.Z., Chief Justice of Our said High Court, afc (Principal Seat of the 
Court) the day of in the year of Our Lord One 

thousand nine hundred and 

[L.S.] 

Memoratidum to he subscribed -on the Writ. 

N.B. — This writ is to be served within twelve calendar months from the date there- 
of, or, if renewed, within six calendar months from the date of the last renewal, 
including the day of such date, and not afterwards. 

Appearance [or Appearances] to this writ may be entered by the defendant [or 
defendants] either personally or by solicitor at the Principal [or District] 
Registry of the High Court at {Registry from which writ is issued). 

Additional meihorandum to be sttbscribed on writs issued from 

District Registries, 

If any defendant neither resides nor carries on business in the State of {Stale in 
which District Registry is situated), his appearance may, at his option, be 
entered either at the place above mentioned or at the iSincipal Begistiy of 
the High Court at {Principal Seat of the Court), 

Indorsements to be made on the lorit before issue. 

The plaintiffs claim is, dkc, {state briefly the nature of the relief claimed in the action). 

This writ was issued by the plaintiff in person, who resides at , and whoso 

address for service is at the same place [or at ] [or This writ was issued 

bv X.Y., of , whose address for service is at , solicitor for the 

plaintiff, who resides at , or This writ was issued by V.W., of , 

whose address for service is , agent for X.Y., of , solicitor for the 

plaintiff, who resides at ] {mention the locality and situation of the plaintiff's 

residence in such a manner as to enable it to be easily discovered). 

Indorsement to be made on the writ after service thereof. 

This writ was served by me on the defendant at on day, the 

day of , 19 

Indorsed the day of , 19 

(Signed) M.N. 

(Address) 

No, 2 — Writ of Summons in Actions in rem. 

In the High Court of Australia. 

A.B., Plaintiff, 
against 
The Ship X 
[or The Ship X and freight 
or the Ship X, her cargo and freight 
or {if the action is against cargo only) The cargo ex the Ship {state the natne of ship 

on board of which the cargo is or lately was laden), 
or, {if the auction is against the proceeds realized by the sale of a Ship or cargo) The 

proceeds of the Ship X {or of the cargo ex the Ship X), 
or Fifty cases of Opium {or as the case may be)]. 

Edward the Sbvbnth, by the Grace of Grod, dbc. 

To the owners and all others interested in the Ship X, her cargo and freight {or as 
the case may be, describing the subject-matter of the action) : 

We command you, <fec. {as in Form No, 1). 

{Memoranda and indorsements as in Form No, 1.) 

Note. — // the action is by the Crown, instead of the plaintiff's name put " Our Sovereign 
Lord the King," adding, if necessary, " in His Office of Admiralty." 
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No, 3. — Writ of Service beyond the Jurisdiction, or when notice in lieu 
of Service is to he given beyond the Jurisdiction. 

[Title, dhc, as in Form jVq, 1.] 
Edward, <fcc. 
To CD., of : 

Wb command you that within days after the service of this writ [or 

notice of this writ (as the case may be)] on you, inclusive of the day of such service, you 
do cause an appearance to be entered for you in our High Court of Australia, in 'an 
action at the suit of A.B. ; and take notice, that in default of yoiur so doing the plaintiff 
niay, by leave of the Court or a Justice, proceed therein, and judgment may be given 
in your absence. Witness, <fcc. 

{Memoranda and indorsements as in Form No. 1.) 

Further indorsement to be made on the writ before the issue thereof, or before amend- 
ment to include a defendant to be served beyond the Commonwealth : — 

N.B. — This writ is to be used where the defendant or all the defendants, or one or 
more defendant or defendants, is or are to be served beyond the Common- 
wealth of Australia. When the defendant to be served is not a British 
subject, and is not in British dominions, notice of the writ, and not the writ 
itself, is to be served upon him. 

No. 4. — Notice to be served beyond the Jurisdiction in lieu of Writ.. 

In the High Court of Australia. 

Between A.B., Plaintiff. 

and 
CD. and E.F., Defendants. 

To E.F., of 

Take notice that A.B., of , has commenced an action against you, E.E., in 

the High Court of Australia, by writ of that Court dated the day of 

A.D. 19 , which writ is indorsed as follows [copy in fvU the indorsements] ; and you 
are required within days after the receipt of this notice, inclusive of the day 

of such receipt, to defend the said action by causing an appearance to be entered for 
you in the said Court to the said action ; and in default of your so doing the said A.B. 
may, by leave of the Court or a Justice, proceed therein, and judgment may be given 
in your absence. 

You may appear to the said writ by entering an appearance personally or by your 
solicitor at the Principal Registry of the Court at (Principal Seat of the Court) [or, 
your option {if the writ is issued from a District Registry), at the District Registry of 
the Court at {place of District Registry from which writ is isstted)]. 

(Signed) 



A.B., of 


d!C 


or 




X.Y., of 


&C. 



«( 



Solicitor for A B. 

No. 6. — Special Notice under Order XIII. 

{To be added after indorsement of claim on twi^.) 

The defendant is required to take notice that, if he appears, the plaintiff intends to 
proceed to trial without pleadings. 

No. 6. — General Form of Entry of Appearance by Defendant. 

In the High Court of Australia. 

{Title as in writ of summons, adding after the name of any defendant who is an infant 
by G.H., his guardian ad litem.") 

Enter an appearance in this action for the defendant CD. 

[The said defendant requires {or does not require] a statement of claim to be de- 
livered.] 

Dated, dfC, 

CrD., defendant in person 

[or Y.Z., Solicitor for the Defendant CD.] 

The address of CD. is 

His address for service is 

[or The place of business of Y.Z. is 

His address for service is .] 
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No. 7. — Entry of Conditional Appearatice, 

{Title, <fcc., (M in Form No. 1.) 

Enter a conditional appearance in this action for the defendant CD., who denies the 
jurisdiction of the Court to entertain the action against him without his consent [or 
denies that he is a partner in the defendant firm]. 

Dated, dbc. 

(Signature and memoranda as in Form No. 1, omitting reference to statement 

of claim.) 

No. 8. — Affidavit for Entry of Appearance as Guardian, 

{Title, dec, as in torit of summons or originating proceeding.) 

I, Y.Z., of , solicitor, make oath and say as follows : — 

G.H., of {state residence and description), is a fit and proper person to act as guardian 
<xd litem of the above-named infant defendant^ and has no interest in the matters in 
question in this cause adverse to that of the said infant, and the consent of the said 
O.H. to act as such guardian is hereto annexed marked with the letter A. 

Signed and sworn, d!C. 

Note. — To this affidavit must be annexed the document signed by the guardian in 
testimony of his consent to act, which may be in the following form : — 

I, G.H., of {state residence and description)^ consent to act as guardian ad litem of 
-C.D., an infant defendant in this cause, and I authorize Mr. Y.Z., of, dkc, solicitor, 
to defend this cause as solicitor for me as such guardian. 

G.H. 

Witness X.Y. 

No. 9. — General Form of Notice of Appearance by Defendant. 

{Title, <kc., as in writ of Summons.) 

Take notice that I have this day entered an appearance in this action at the Prin- 
cipal [or District] Registry of the High Court of Australia at [for the 
defendant CD.] 

I require \pr do not require] [or The said defendant requires {or does not require)] 
•a statement of claim to be delivered. 

CD., defendant in person 

[or Y,Z., Solicitor for the Defendant CD.] 

The address of CD. is 

His address for service is 

\pr The place of business of Y.Z. is • 

His address for service is .] 

In the case of a conditional appearance insert the word " conditional " before " appear* 
ance.' 



86 



No. 8. 



Nav<d Agreement. 



1903. 



ISTAYAL AGREEMENT. 



No. 8 of 1903. 



Preamble. 



Short title. 

Ratification of 
Agreement. 



Special 

appropriation to 
defray share of 
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Force, 



An Act to approve of an Agreement relating to the 
Naval Force on the Australian Station entered 
into by the Commissioners for executing the 
office of Lord High Admiral of the United 
Kingdom and the Governments of the 
Commonwealth and of New Zealand and to 
appropriate moneys for the purposes of that 
Agreement. 

[Assented to 28th August, 1903.] 

Ty^HEREAS the Commissioners for executing the office of Lord 
▼ ▼ High Admiral of the United Kingdom, and the Governments 
of the Commonwealth and of New Zealand, have entered into the 
Agreement set out in the Schedule of this Act subject, so far as it 
affects the Commonwealth, to the approval of the Parliament : 

And whereas it is desirable to approve of the said Agreement and to 
make a special appropriation of moneys for the purposes thereof : 

Be it therefore enacted by the King's Most Excellent Majesty, the 
Senate, and the House of Representatives of the Commonwealth of 
Australia, as follows : — - 

1 . This Act may be cited as the Navcd Agreement Act 1903. 

2. The Agreement set out in the Schedule is hereby ratified and 
approved. 

3. There shall be issued and paid out of the Consolidated Revenue 
Fund in each year during which the Agreement remains in force such 
sum as is necessary to pay the amount which the Commonwealth is 
liable to pay to the Imperial Government in each year under the 
Agreement, and the Consolidated Revenue Fund is hereby appro- 
priated accordingly for that purpose. 



SCHEDULE. 

Aqbebment between His Majesty's Government of the United Kinodoli, 
THE Commonwealth op Australia, and the Colony op New Zealand. 

The Commissioners for executing the office of Lord High Admiral of the United 
Kingdom of Great Britain and Ireland, &c., and the Governments of the Common- 
wealth of Australia and of New Zealand, having recognised the importance of sea 
power in the control which it gives over sea communications, the necessity of a single 
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hayy under one authority, by which alone concerted action can be assured, and the 
advintaees which wiU U derived from developing the sea power of Aus^aUa (ind 
New Zesuand. have resolved to conclude for this purpose an Agreement as follows : — 

ARTICLE L 

The Naval Force on the Australian station shall consist of not less than the under- 
mentioned sea-going ships of war, all of which shall be from time to time throughout 
the terms of tlus Agreement of modern type, except those used as drill ships : — 

1 Armoured Cruiser, 1st Gass ; 

2 2nd-class Cruisers ; 
4 3rd-class Cruisers ; 
4 Sloops ; 

And of a Royal Naval Reserve consisting of 25 Officers and 700 seamen 
and stokers. 

ARTICLE n. 

The base of this force shall be the ports of Australia and New Zealand, and their 
sphere of operations shall be the waters of the Australia, China, and East Indies 
Stations, as defined in the attached Schedules, where the Admiralty believe they can 
most effectively act against hostile vessels which threaten the trade or interests of 
Australia and New Zealand. No change in this arrangement shall be made without 
the consent of the Governments of the Commonwealth and of New Zealand ; and 
nothing in the Agreement shall be taken to mean that the Naval Force herein named 
shall be the only force used in Australasian waters should the necessity arise for a 
larger force. 

ARTICLE III. 

This force shall be under the control and orders of the Naval Commander-in-Chief 
for the time being appointed to command His Majesty's ships and vessels on the 
Australian Station. 

ARTICLE IV. 

Of the ships referred to in Article I., one shall be kept in reserve and three shall 
be only partly manned and shall be used as Drill Ships for training the Royal 
Naval Reserve, the remainder shall be kept in commission fully manned. 

ARTICLE V. 

The three vessels used as Drill Ships and one other vessel shall \>e manned by 
Australians and New Zealanders a& far as procurable, paid at special rates, and 
enrolled in proportion to the relative population of the Commonwealth and New 
Zealand. If a sufficient proportion of men from either colony should not on the afore- 
said basis be forthcoming, a sufficient number of men to complete the complements 
of the ships may be enrolled from the other colony. 

They shall be. officered by Officers of the Royal Navy, supplemented by Officers of 
the Royal Naval Reserve. 

ARTICLE VI. 

In order to insure that the Naval Service shall include Officers born in Austraha 
apd New Zealand, who will be able to rise to the highest posts in the Royal Navy, the 
undermentioned nominations for Naval Cadetships will be given annually : — 

Commonwealth of Australia . . . . . . . . 8 

New Zealand . . . . . . . . . . 2 

ARTICLE VIL 

The branches of the Royal Naval Reserve established in Australia and New Zealand 
shall be called into actual service by His Majesty in Council, acting on the advice 
of his Grovemments of the Commonwealth of Australia and New Zealand respectively. 
The men forming the Royal Naval Reserve shall be divided into two classes : — 
(a) Those who have served for three years on board one of H.M. ships. 
(6) Those who have not so served. 
These men shall be trained on ships specially provided for the purpose. 
The Officers of this reserved force shall be included on the list of Officers of the ^ 
^oyal Naval Reserve. 

ARTICLE VIIL 

In consideration of the service afore-mentioned the Commonwealth of Australia 
.and New Zealand shall pay the Imperial Government five-twelfths and one-twelfth 
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respeotively of the total annual cost of maintaining the Nayal Force on the Australian^ 
Station, provided that the total amount. so paid shall in no caae exceed £200,000 
and £40,000 respectively in any one year. In reckoning the total annual cost a sum 
equal to 5 per cent, on the prime cost of the ships of which the Naval Force of th& 
Station is composed shall be included. 

ARTICLE IX. 

The Imperial Government recognise the advantages to be derived from makingp 
Australasia a base for coal and supplies for the squadrons in Eastern waters. 

ARTICLE X. 

1. Thid Agreement shall be considered to become actually binding between the- 
Imperial Government and the Commonwealth of Australia and New Zealand so soon afr 
the Colonial Legislatures shall have passed special appropriations for the terms here- 
inafter mentioned, to which Acts this Agreement shall be attached as a First Schedule. 

2. The Agreement shall be for a period of ten years, and only terminate if and 
provided notice has been given two years previously, viz., at the end of the eighth^ 
year, or at the end of any subsequent year, and then two years after such date. 

ARTICLE XI. 

1. The payments named in Article VIII. shall be considered as payments in ad>^ 
▼ance, and shall first become due and payable six months after the Colonial Legisla- 
ture shall have passed the special appropriation referred to in Article X. 

2. The period of ten years referred to in Article X. is to be calculated from the- 
date on which the Colonial Legislature passes the special appropriation referred to. 

3. The payments under the existing Agreement and that Agreement itself shall 
terminate on the date on which the payments under the new Agreement commence. 

4. The share of these payments due from each colony shall be paid annually in 
London by the High Commissioner of the Commonwealth and the Agent-General of 
New Zealand, and, pending the appointment of the first-named officer, by such person 
as the Government of the Commonwealth may nominate, to such account as the Lords- 
Commissioncra of the Admiralty may direct. 

ARTICLE XIL 

In time of peace one of the Drill Ships referred to in Article IV. and one other Cruiser 
shall be stationed in the waters of New Zealand and its dependencies as their head- 
quarters. Should, however, such emergency arise as may, in the opinion of the Naval 
Commander-in-Chief, render it necessary to remove either or both of such ships, he 
shall inform the Governor of the reasons for such temporary removal. 



SCHEDULE TO AGREEMENT. 
Limits op Australia Station. 

The Australia Station, as referred to in Article II. of the foregoing Agreement^ is- 
bounded — 

NoBTH. — On the North from the meridian of 96 degrees East, by the parallel 
of the tenth degree of South latitude, to 130 degrees East longitude, thence 
northward on that meridian to the parallel of 2 degrees North latitude, 
and thence on that parallel to the meridian of 136 degrees East longitude, 
thence north to 12 degrees North latitude, and along that parallel to 
160 degrees West longitude, thence South to the Equator, thence East to- 
the meridian of 149 degrees 30 minutes West longitude. 

West. — On the West by the meridian of 96 degrees East longitude. 

South. — On the South by the Antarctic Circle. 

East. — On the East by the meridian of 149 degrees 30 minutes West longitude. 

Limits of the China Station. 

The China Station, as referred to in Article II. of the foregoing Agreement, i» 
bounded — 

•North. — On the North from the meridian of 95 degrees of East longitude in 
10 degrees North latitude, along that parallel to the West coast of the 
Malay Peninsula, thence by the shores of Asia as far as the meridian of 
180 degrees. 

West. — On the West from the latitude of 10 degrees North by the meridiaiv. 
of. 96 degrees East longitude to 10 degrees of South latitude. 
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South. — On the South from the meridian of 95 degrees East longitude by the 
parallel of 10 degrees South latitude to 130 degrees East longitude, thence 
North to 2 degrees North latitude, and along that parallel to 136 degrees 
East longitude, thence North to 12 degrees North latitude and along that 
parallel to the meridian of 180 degrees. 

East. — On the East by the meridian of 180 degrees from 12 degrees North lati- 
tude to the point where the meridian reaches the shores of Asia. 

Limits of East Indies Station. 
The East Indies Station, as referred to in Article II. of the foregoing Agreement^ 
is bounded — 

NoBTH. — On the North by the southern shores of Asia, including the Persian 
Gulf, from an imaginary line drawn from Jebel Sejan on the African coast 
to Cape Babel Mandeb on the Arabian coast, to where the 10th parallel 
of North latitude touches the West coast of the Malay Peninsula. 

East. — On the East by the meridian of 96 degrees East longitude between the 
parallels of 10 degrees North and 26 degrees South latitude. 

South. — On the South by the 10th parallel of North latitude between the coast 
of the Malay Peninsula and .the 95th meridian of East longitude, and 
by the parallel of 26 degrees South latitude between the 95th and 42nd 
meridians of East longitude. 

West. — On the West by the 42nd meridian of East longitude between the parallels 
of 26 degrees and 10 degrees South latitude, by the 43rd meridian between 
the parallel of 10 degrees South and the Equator, and by the East coast 
of Africa between the Equator and Jebel Sejan. 



ELECTORAL DIVISIONS. 



B 



No. 9 of 1903. 

An Act relating to Elections. 

[Assented to 11th September, 1903.] 

E it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 
Australia, as follows : — 

1 . This Act may be cited as the Electoral Divisions Act 1903, and short title ike 
shall be construed and read as one with the Commonwealth Electoral 

Act 1902. 

2. Where under a law of a State, made in pursuance of the Con- ?*^^°*J^h^' 
stitution, the State is at the commencement of this Act distributed deemed Dhisionft 
into Electoral Divisions equal in number to the number of members of cmnmonweauh 
the House of Representatives to be chosen therein, those Electoral 19^^ ^^ 
Divisions shall, until both Houses of the Parliament have passed a 
resolution approving of a proposed distribution of the State into 
Divisions, be taken to be Divisions within the meaning of the Com.- 
monweaUh Electoral Act 1902. 

3. Section nineteen of the Commonwealth Electoral Act 1902 is Amendment of 
hereby amended, as from the commencement of that Act, by the E^stomiAct 
omission of the words " names and." 1902, sec. is. 



do 



No. 10. 



Swpply (No. 3); 



1903. 



SUPPLY (No. 3). 



No. 10 of 1903. 



Preamble. 



Short title. 



Issue and 
application of 
£658,500. 



An Act to grant and apply out of the Consolidated 
Revenue Fund a sum for the service of the year 
ending the thirtieth day of June One thousand 
nine hundred and four. 

[Assented to 29th September, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 
Australia, for the purpose of appropriating the grant originated in the 
House of Representatives, as follows : — 

1. This Act may be cited as the Supply Act (No. 3) 1903-4. 

2. There shall and may be issued and applied for or towards making 
good the supply hereby granted to His Majesty for the service of the 
year ending the thirtieth day of June One thousand nine hundred and 
four the sum of Six hundred and fifty-eight thousand and five hundred 
pounds out of the Consolidated Revenue Fund, for the purposes and 
services expressed in the Schedule to this Act, and the Treasurer is 
hereby authorized and empowered to issue and apply the moneys 
authorized to be issued and applied. 



Sum avaflabie 3. The said sum shall be available to satisfy the warrants under 

for the purposes "^ 

set forth in 

services set forth in the said Schedule. 



the hand of the Governor-General in respect of any purposes and 



Limit of period 
of expenditure. 



4. No moneys shall be expended under the authority of this Act 
after the thirtieth day of June One thousand nine hundred and four. 



[SCHEDULE.] 
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NATUEALIZATION. 



No. 11 of 1903. 

An Act relating to Naturalization. 

[Assented to 13tli October, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Eepresentatives of the Commonwealth of 
Australia, as follows : — 

1 . This Act may be cited as the Naturalization Act 1903. short titie, 

2. This Act shall commence on a day to be fixed by proclamation.* ctommencement. 

3. In this Act, unless the contrary intention appears — Definition. 

" British subject " means a natural-born British subject or a 
naturalized person. 

" Certificate of naturalization " means a certificate of naturali- 
zation granted under this Act, and being, at the time when 
it is relied upon in connexion with any provision of this Act, 
unrevoked. 

"Justice of the Peace" means a Justice of the Peace of the 
Commonwealth, or of a State. 

" Naturalized " means naturalized under this Act. 

" Statutory declaration " means a statutory declaration within the 
meaning of any law of the Commonwealth, or of the State 
in which the declaration is made, relating to statutory 
declarations. 

" The Minister " means the Minister for External Affairs. 

4. A person who has before the passing of this Act obtained in Person natura- 
a State or in a colony which has become a State a certificate of natu- deemed to be*** 
ralization or letters of naturalization shall be deemed to be naturalized. °«*^*"2ed. 

6. A person resident in the Commonwealth, not being a British Persona wiio 

subject, and not being an aboriginal native of Asia, Africa, or the ™?tificate^of°' 

Islands of the Pacific, excepting New Zealand, who intends to settle ^fu K*^*Nat" 

in the Commonw;ealth, and who — Act i'sto, s. 7. 

(a) has resided in Australia continuously for two years imme- n^ 2r,''88^.^5,\ 

diately preceding the application ; or vic. No. loes, 

(b) has obtained in the United Kingdom a certificate of natu- uei s! e.^* 

ralization or letters of naturalization, s.a. i864, No. 6, 

ss. 7, 12. 

may apply to the Governor-General for a certificate of naturalization, w.a. ss vic, 

No. 2, 8. 4. 

* Proclaimed to commence lat January, 1904. See Gazette, 14th November, 1903. 



J92 



No. 11. 



Naturalization. 



1903. 



N.S.W. 18»8, 
No. 21, 8. 5 (2). 

S.A. 1864, No. 6, 
«. 9. 



Evidence in 6. — (1) An applicant under paragraph (a) of the preceding section 

pii^ton.°* *^ stall produce in support of his application — 

(a) his own statutory declaration stating his name, age, birth- 
place, occupation, and residence, the length of his resi- 
dence in Australia, and that he intends to settle in the 
Commonwealth ; and 
(6) a certificate signed by a Justice of the Peace a postmaster, 
a teacher of a State school, or an officer of police, that the 
applicant is known to him, and is a person of good repute. 
(2) An applicant under paragraph (6) of the preceding section 
shall produce in support of his application — 

(a) his certificate or letters of naturalization ; and 
(6) his own statutory declaration that he is the person named 
in the certificate or letters, that he obtained the certificate 
or letters without any fraud or intentional false statement, 
that the signature and the seal (if any) thereto are, to the 
best of his knowledge and belief, genuine, and that he 
intends to settle in the Commonwealth. 



K.S.W. ib. B. 9. 



<Jovemor- 
General may 
grant or with- 
hold certificate. 

Cf. U.K. Natu- 
ralization Act 
1870, 8. 7. 

N.S.W. ib. 8. 6 
<3). 



Eflfect of cer- 
tificate of natu- 
ralization. 

See U.K. ib. 8. 7. 

N.S.W. ib. 8. 7. 



Naturalization 
of women by 
marriage. 

Cf. N.S.W. ib. 8. 

8. 

Vic. No. 1068, 

s. 6. 

Ou. 31 Vic. 

No. 28, 8. 2. 

S.A. lb. s. 8. 

Taa. 25 Vic. 

No. 2, 8. 14. 



7. The Governor-General in Council, if satisfied with the evidence 
adduced, shall consider the application, and may, with or without 
assigning any reason, in his discretion grant or withhold a certificate 
of naturalization, as he thinks most conducive to the public good. 

Provided that in the case of an applicant who has not obtained 
in the United Kingdom a certificate of naturalization or letters of 
naturalization, the Governor-General shall not issue the certificate 
until he has received from the applicant the certificate of a Justice 
of the High Court, of a Judge of a Court of a State, or a Police, Stipen- 
diary, or Special Magistrate, that the applicant has before him taken 
an oath or affirmation of allegiance in the form in the Schedule to the 
Constitution. 

8. A person to whom a certificate of naturalization is granted 
shall in the Commonwealth be entitled to all political and other rights 
powers and privileges and be subject to all obligations to which a 
natural-born British subject is entitled or subject in the Common- 
wealth. 

Provided that where by any provision of the Constitution or of 
any Act or State Constitution or Act a distinction is made between 
the rights powers or privileges of natural-born British subjects and 
those of persons naturalized in the Commonwealth or in a State, the 
rights powers and privileges conferred by this section shall for the 
purposes of that provision be only those (if any) to which persons so 
naturalized are therein expressed to be entitled. 

9. A woman who, not being a British subject, marries a British 
subject, shall in the Commonwealth be deemed to be thereby natu- 
ralized, and have the same rights powers and privileges, and be sub- 
ject to the same obligations, as a person who has obtained a cer- 
tificate of naturalization 
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10. An infant, not being a natural-born British subject — chUdren of 

(a) whose father, or whose mother (being a widow or divorced), persons. 

has obtained a certificate of naturalization; or cf. u.k. ib. s. lo 

(b) whose mother is married to a natural-born British subject N.8.w.ib.s.8 

or to a person who has obtained a certificate of natur- ^^** 
alization ; 

and who has at any time resided in Australia with such father or 
mother, shall in the Commonwealth be deemed to be naturalized and 
have the same rights powers and privileges, and be subject to the same 
obligations, as a person who has obtained a certificate of naturaliza- 
tion. 

11. Where it is proved to the satisfaction of the Governor-General K«vocationof 
that a certificate of naturalization has been obtained by any untrue 
statement of fact or intention, the Governor-General may revoke the 
certificate, which shall thereupon be and be taken to have been of no 

effect with respect either to the person who obtained the certificate 
or to any person naturalized by virtue thereof, and shall on demand 
be delivered up to the Minister. 

Provided that the revocation shall not afEect rights previously 
acquired by any other person. 

12. (1) The Minister shall— 

(a) Enrol as of record memorials ot all certificates of naturali- Becord of 

. • J J 1 J "L • A J certificate aad 

zation granted under this Act ; fees. 

(b) Cancel all certificates of naturalization which have been n.s.w. ib. s. lo* 

revoked ; 

(c) Cause to be made indexes of the certificates of naturalization 

and permit any person at all reasonable times to inspect 
the indexes and to make copies of the certificates on pay- 
ment of the prescribed fee ; 

(d) Cause to be laid before both Houses of the Parliament 

annually a return showing the number of persons to whom 
certificates of naturalization have been granted under this 
Act, the nations to which they belonged, and whence they 
came. 

(2) A person to whom a certificate of naturalization is granted 
shall not be liable to any fee or charge in respect thereof. 

13. From the commencement of this Act the right to issue certi- ExckiBive power 
ficates of naturalization in the Commonwealth shall be exclusively wealth, 
vested in the Government of the Commonwealth, and no certificate 
of naturalization or letters of naturalization issued after the com- 
mencement of this Act under any State Act shall be of any effect. 

14. — (1) The Governor-General may make regulations prescribing Eeguiationa* 
all matters which by this Act are required or permitted to be pre- 
scribed, or which are necessary or convenient to be prescribed for 
giving effect to this Act. 
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(2) All such regulations shall be notified in the Gazette, and shall 
thereupon have the force of law. 

(3) All such regulations shall be laid before both Houses of the 
Parliament within thirty days after the making thereof, if the Parlia- 
ment be then sitting, and if not, then within thirty days after the 
next meeting of the Parliament. 



EXTEADITION. 



No. 12 of 1903. 



Preamble. 

BxtradUion Ad 
1870 sec. 17. 



Extradition Act 
1870 sec. 18. 



fixtradition 
Acts 1873 and 
1895. 



Short title. 



An Act relating to Extradition. 

[Assented to 21st October, 1903.] 

WHEEEAS by the Imperial x^ct known as the Extradition Act 
1870, it is enacted that that Act when applied by Order in 
Comicil shall, unless it is otherwise provided by such Order, extend 
to every British possession, but with the following among other niodi- 
fieations, namely : — No warrant of a Secretary of State shall be re- 
quired, and all powers vested in or acts authorized or required to be 
done under that Act by the Police Magistrate and the Secretary of 
State, or either of them, in relation to the surrender of a fugitive 
criminal, may be done by the Governor of the British possession 
alone : 

And whereas by that Imperial Act it is also enacted that if, by any 
law made by the Legisljature of any British possession, provision is 
made for carrying into effect within that possession the surrender of 
fugitive criminals who are in or suspected of being in that posses- 
sion, the King may by Order in Council direct that such law, or any 
part thereof, shall have effect in that possession, with or without 
modifications and alterations, as if it were part of that Imperial Act : 

And whereas by other Imperial Acts known as the Extradition 
Act 1873 and the Extradition Act 1895, it is enacted that those Acts 
shall be construed as one with the Extradition Act 1870, and that the 
three Acts may be cited together as the Extradition Acts 1870 to 
1895 : 

Be it therefore enacted by the King's Most Excellent Majesty, the 
Senate, and the House of Representatives of the Commonwealth of 
AustraUa, as follows : — 

1. This Act may be cited as the Extradition Act 1903. 
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2. This Act shall commence on the day on which the Governor- commenoemcnt. 
General makes known by Proclamation that the King has by Order 

in Council directed that this Act, or any part thereof, shall have effect 
in the Commonwealth as if it were part of the Eoctradition Act 1870. 

3. In this Act, unless the contrary intention appears, terms defined Terms defined in 
in the Extradition Acts 1870 to 1895 have the same meaning as in dKActe.'^*"' 
those Acts.* 

Extradition from the Commonwealth. 

4. All powers vested in and acts authorized or required to be done Powers of the 
by a Secretary of State, under the Extradition Acts 1870 to 1895, in oeneraun 
relation to the surrender of a fugitive criminal, are hereby vested in, extraSStiwi. 
and may in the Commonwealth be exercised and done by, the Go- 
vernor-General, and may in any part of the Commonwealth be exercised 

and done by any deputy of the Governor-General thereto authorized. 

5. All powers vested in and acts authorized or required to be done Powers of 
by a Police Magistrate or any Justice of the Peace under the Extra- refatfon*to 
dition Acts 1870 to 1895, in relation to the surrender of a fugitive g^'*^""""' 
criminal, are hereby vested in, and may in the Commonwealth be sss; 
exercised and done by, any Stipendiary or Police or Special Magistrate no! 2 ; 
of the Commonwealth or of a State, or any Magistrate of a State w.a. 41 vie.' ' 
thereto specially authorized by the Governor-General. tm. Vi vie. 

No. 20. 

Extradition from Foreign States. 

6. Where the Extradition Act 1870 applies in the case of any foreign Requisition for 

mirrcndBr of 

State, a requisition for the surrender of a person, accused or con- furtive 
victed of an extradition crime in the Commonwealth, who is or is 



See Vic. No. 
Vic. 



criminal. 

See Canada Rev. 



Stat. c. 142 
* Extradition Act 1870. g 21 

Part of Section 26— 

In tills Act, unless the context otiierwise requires — 

The term " extradition crime " means a crime which, If committed in England or within English 

jurisdiction, would be one of the crimes described in the First Schedule to this Act. 
The term " fugitive criminal " means any person accused or convicted of an extradition crime 
committed within the Jurisdiction of any foreign State who is in or is suspected of being 
in some part of Her Majesty's dominions. 

First Schedule — 

The following list of crimes is to be construed according to the law existing in England, or in a 

British possession (as the case may be>, at the date of the alleged crime, whether by common law or 

by statute made before or after the passing of this Act : — 

Murder, and attempt and conspiracy to murder ; mianslaughter ; counterfeiting and altering 
money, and uttering counterfeit or altered money ; forgery, counterfeiting and altering, 
and uttering what 1b forged or counterfeited, or altered ; embezzlement and larceny ; 
obtaining money or ^oods by false pretences ; crimes by bankrupts against bankruptcy 
law ; fraud by a bailee, banker, agent, factor, trustee or director, or member, or public 
officer of any company made criminal by any act for the time being in force ; rape ; abduc- 
tion ; child stealing ; burglary and housebreaking ; arson ; robbery with violence ; 
threats by letter or otherwise with intent to extort ; piracy by law of nations ; sinking 
or destroying a vessel at sea, or attempting or conspiring to do so ; assaults on board a 
ship on the high seas with intent to destroy life or to do grievous bodily harm ; revolt 
or conspiracy to revolt by two or more persons on board a ship on the high seas against 
the authority of the master. 

Extradition Act 1873. 

Section 8 — 

The Principal Act shall be construed as if there were included in the First Schedule to that Act the 
list of crimes contained in the schedule to this Act. 

Schedule — 
The following list of crimes is to be construed according to the law existing in England or in a 

British possession (as the case may be) at the date of the alleged crime, whether by common law or 

by statute made before or after the passing of this Act : — 

Kidnapping and false imprisonment ; perjury, and subornation of perjury, whether under 
common or statute law ; any indictable offence under The Larceny Act 1861, The Mali- 
cious Damage A<A 1861, The Forgery Act 1861, The Coinage Offences Act 1861, The Offences 
against the Person Act 1861, or any Act amending or substituted for the same, which is 
not included in the First Schedule to the Principal Act ; any indictable o£Fence under the 
laws for the time being in force in relation to bankruptcy, which is not included in the 
First Schedule to the Principal Act. 
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suspected to be in that foreign State, may be made by the Attorney- 
General to a consnlar officer of that State in the Commonwealth, or 
to any Minister of that State through the diplomatic representative 
of His Majesty in that State, or in sach other mode as is settled by 
arrangement. 

Persons 7. Any person accused or convicted of an extradition crime who 

may be brought IS Surrendered by a foreign State may, under the warrant for his 
G^^nweaith. Surrender issued in the foreign State, be brought into the Common- 
caiiada,B«T. Wealth and delivered to the proper authorities to be dealt with ac- 

stake. 142,1. 22. J- A 1 r r 

cording to law. 



HIGH COURT PROCEDURE 

AMENDMENT. 



Short title. 



No. 13 of 1903. 

An Act to amend the High Court Procedure 

Act 1903. 

[Assented to 21st October, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Eepresentatives of the Commonwealth of 
Australia, as follows : — 

1. This Act may be cited as the High Court Procedure Amendment 
Act 1903. 



Bepeai of sub- 2. Sub-sectiou (1) of section eight of the High Court Procedure Act 
section s^if^thc 1903 Is hereby repealed, and the following provision is substituted 

High Court Pro- f}>p«pf^^ . 



cedure Act 1903. 

Temporary 
transfer. 



" (1) When any party to. a cause desires to make an application 
therein to the Court or a Justice, and no Justice of the 
High Court is present in the place where the Registry 
in which the cause is pending is situated, the party may 
lodge with the Registrar of that Registry a request that 
the cause be transferred, for the purpose of the applica- 
tion only, to some other Registry at a place where a 
Justice is present or is appointed to sit, and the cause 
shall thereupon without further order be transferred 
accordingly." 

Amendment of 3- Sub-sectious (2), (3), and (5) of the said section eight, and sections 
and^irofthe ^^'' '^'^®' ^®^' ^^^ eleven of the said Act, are hereby amended by omitting 
«aid Act. the word " District " wherever it occurs therein. 
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No. 14 of 1903. 

An Act to grant and apply a sum out of the 
Consolidated Revenue Fund to the service of 
the year ending the thirtieth day of June 
One thousand nine hundred and four and to 
appropriate the supplies granted for such year 
in this session of the Parliament. 

[Assented to 22nd October, 1903.] 

EE it enacted by the King's Most Excellent Majesty, the Senate, Preamble, 
and the House of Eepresentatives of the Commonwealth of 
Australia, for the purpose of appropriating the grant originated in 
the House of Eepresentatives, as follows : — 

1. This Act may be cited as the Appropriation Act 1903-4. gj^o^ ^j^j^ 

2. The Treasurer may issue out of the Consolidated Revenue Fund, issue and 
and apply towards making good the supply hereby granted to His £2,^*4^437!**' 
Majesty for the service of the year ending the thirtieth day of June 

One thousand nine hundred and four, the sum of Two million six 
hundred and forty-eight thousand four hundred and thirty-seven 
pounds. 

3. All sums granted by this Act and the other Acts mentioned in Appropriation 
i;he First Schedule to this Act out of the Consolidated Revenue Fund £3,977^596!.* 
towards making good the supply granted to His Majesty, amounting 

as appears by the said Schedule in the aggregate to the sum of Three 
million nine hundred and seventy-seven thousand five hundred and 
ninety-six pounds, are appropriated and shall be deemed to have been 
appropriated as from the date of the passing of the Act No. 1 of 1903 
for the purposes and services expressed in the Second Schedule. 



FIRST SCHEDULE. 



GRANTS OUT OF THE CONSOLIDATED REVENUE FUND. 

Under Act No. 1 of 1903 . . . . . . £75,000 

Under Act No. 5 of 1903 . . . . . . 695,659 

Under Act No. 10 of 1903 . . . . . . 658,500 

Under this Act . . . . . . . . 2,648,437 



£3,977,596 
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ABSTRACT OF THE SECOND SCHEDULE TO WHICH THIS 

ACT REFERS. 



■■■>■■ — 


"Transferred." 


"Other." 


Total 


L — The Parliament 

II. — The Department of External Affairs 
III. — The Attomey-Generars Department 
IV. — The Department of Home Affairs . . 
V. — The Department of the Treasury 
VI. — The Department of Trade and Customs 
Vll. — The Department of Defence . . 
VllL — The Postmaster-General's Department 


£ 

3,600 

82,618 

8,300 

266,196 

667,804 

2,464,962 


30,306 
34,635 

7,166 

130,621 

27,378 

6,000 
19,776 

6,347 


£ 

30,305 

38,235 

7,165 

213,139 

36,67a 

260,196 

677,679 

2,460,299 


Befunds of Revenue 
Advance to the Treiusurer 


3,462,370 260,226 

3,722,696 

66,000 

200,000 


3,722,696 


Total 


£3,977,696 
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SUPPLEMENTAEY APPEOPKIATIOJSr, 

1901-2 & 1902-3. 



No. 15 of 1903. 

An Act to grant and apply out of the Consolidated 
Revenue Fund a further sum for the service 
of the year ended the thirtieth day of June 
One thousand nine hundred and two and a 
further sum for the service of the year ended 
the thirtieth day of June One thousand nine 
hundred and three. 

[Assented to 22nd October, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, PwambJe. 
and the ►House of Representatives of the Commonwealth of 
Australia, for the purpose of appropriating the grant originated in 
the House of Representatives, as follows : — 

1. This Act may be cited as the Supplementary Appropriatum short title. 
Act 1901-2 and 1902-3. 

2. The Treasurer may issue out of the Consolidated Revenue issue and 
Fund, and apply towards making good the supply hereby granted H^^^^^ 
ix) His Majesty for the service of the year ended the thirtieth 

day of June One thousand nine hundred and two, the sum of Six 
thousand nine hundred and sixty-eight pounds. 

3. The Treasurer may issue out of the Consolidated Revenue issue and 
Fund, and apply towards making good the supply hereby granted to Sm.M??'^^' 
His Majesty for the service of the year ended the thirtieth day of 

June One thousand nine hundred and three, the sum of One hundred 
and seven thousand nine hundred and ninety-seven pounds. 

4. All sums granted by this Act out of the Consolidated Revenue Appropriation 
Fund towards making good the supply granted to His Majesty for '°' i»oi-2. 
the service of the year ended the thirtieth day of June One thousand 

nine hundred and two are appropriated and shall be deemed to have 

been appropriated as from the date of the passing of the Act No. 3 

of 1901 for the purposes and services expressed in the First Schedule Viret schedule. 

to this Act. 
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Appropriation 
for 1902-S. 



Second 
Schedule. 



5. All sums granted by tliis Act out of the Consolidated Revenue 
Fund towards making good the supply granted to His Majesty for 
the service of the year ended the thirtieth day of June One thousand 
nine hundred and three are appropriated and shall be deemed to 
have been appropriated as from the date of the passing of the Act 
No. 10 of 1902 for the purposes and services expressed in the SeconcJ 
Schedule to this Act. 



Grant for 1901-2 
available for 
aervicee 
previously 
rendered. 



Grant for 

1902-3 

available for 

services 

previously 

rendered. 



6. AH sums included in the First Schedule to this Act from 
Division No. 3 to Division No. 134 inclusive shall be available for 
payment of services rendered during the period ended the thirtieth, 
day of June One thousand nine hundred and one as well as for pay- 
ment of services rendered during the year ended the thirtieth day of 
of June One thousand nine hundred and two. 

7. All sums included in the Second Schedule to this Act from 
Division No. 1 to Division No, 165 inclusive shall be available for 
payment of services rendered during the period ended the thirtieth 
day of June One thousand nine hundred and two as well as for 
payment of services rendered during the year ended the thirtieth, 
day of June One thousand nine hundred and three. 



ABSTEACT OF THE FIRST SCHEDULE TO WHICH THIS 

ACT REFERS. 



Year ended 30th June, 1902. 

{Divisions 3 to 134.) 

I. — ^The Parliament 
IV. — The Department of Home Affairs. . 
V. — The Department of the Treasury . . 
VI. — The Department of Trade and Customs 
VII. — ^The Department of Defence 
Vin. — The Postmaster-Greneral's Department 

Period ended 30th June, 1901. 

II. — The Department of External Affairs 
VI, — The Department of Trade and Customs 
VII. — The Department of Defence 
VIII. — ^The Postmaster-General's Department 



Total 





"Transferred*' 


"Other." 




£ 


£ 




• • 


39 




• • 


627 




64 


48 




848 


• • 




90 ' 


• • 




4,263 


• • 


• • 


• • 


44 


• • 


16 


• « 


• • 


274 


530 


• • 


235 


• • 




6,780 


1,188 



£6,968 
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ABSTRACT OF THE SECOND SCHEDULE TO WHICH THIS 

ACT REFERS. 



L- 

IL- 

III.- 

IV. 

V. 

VI.- 

VIL- 

VIIL- 



II. 

IV. 

V. 

VI. 

VIL 

VIII.- 



Yeab ended 30th June, 1903. 

{Divisions 1 to 165). 

-The Parliament 

-The Department of External Affairs 

-The Attorney-General's Department 

-The Department of Home Affairs 

-The Department of the Treasury . . 

-The Department of Trade and Customs 

-The Department of Defence 

-The Postmaster-General's Department 

Period ended 30th June, 1902. 

-The Department of External Affairs 
-The Department of Home Affairs . . 
-The Department of the Treasury . . 
-The Department of Trade and Customs 
-The Department of Defence 
-The Postmaster-General's Department 



Refunds of Hevenue 



Total 





"Transferred." 


"Other." 




£ 


£ 


« • • • 


• • 


931 




15 


1,321 




• • 


41 




1,107 


6,717 




• • 


865 




14,204 


1,298 




13,467 


484 




61,330 


16 




• • 


2,125 




2,617 


41 




315 


• • 




27 


• • 




10,109 


• • 




145 


278 




93,236 


14,117 




107,353 


• . • . 


644 


• • • . 


£107,997 
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1903. 



Preamble. 



Short title. 



Issue and 
application of 
£422,283. 



Appropriation 
ol supply. 



APPROPRIATION, 1903-4 

(Works and Buildings). 



No. 16 of 1903. 

An Act to grant and apply a sum out of the 
Consolidated Revenue Fund to the service of 
the year ending the thirtieth day of June 
One thousand nine hundred and four for the 
purposes of Additions, New Works, and 
Buildings. 

[Assented to 22nd October, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 
Australia, for the purpose of appropriating the grant originated in 
the House of Representatives, as follows : — 

1. This Act may be cited as the Appropriation {Works and BuHd- 
ings) Act 1903-4. 

2. The Treasurer may issue out of the Consolidated Revenue 
Fund, and apply towards making good the supply hereby granted 
to His Majesty for the service of the year ending the thirtieth day of 
June One thousand nine hundred and four, the sum of Four hundred 
and twenty-two thousand two hundred and eighty-three pounds. 

3. The said sum granted by this Act is hereby appropriated for 
the purposes and services expressed in the Schedule. 



ABSTRACT OF SCHEDULE TO WHICH THIS ACT REFERS. 

Expenditure for Additions, New Works, and Buildings, for the Year 

ending 30^A June, 1904. 





" Transferred." 


"Other." 




• 


Bevote. 


New 
Service. 


Total 


Under Control of Department of Home 
Auairs «. .. •• .* 


£ 
81,716 


£ 
56,766 


£ 

• • 

• • 

15,000 

• • 

16,000 


£ 
137,471 


Under Control of Postmaster-Generars 

Department . • 
Under Control of Department of the 

Treasury . • 
Under Control of Department of Defence 


137/ 
194,1 

75,*( 


471 
312 

300 


194,812 

16,000 
76,000 


Total .. 


407.283 


422,283 
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1901-2 dk 1902-3. 



SUPPLEMENTARY APPROPEIATIOlSr 

(Works and Buildings) 1901-2 & 1902-3. 



No. 17 of 1903. 

An Act to grant and apply out of the Consolidated 
Revenue Fund for Additions, New Works/ 
and Buildings a further sum for the service; 
of the year ended the thirtieth day of June 
One thousand nine hundred and two and a 
further sum for the service of the vear ended 
the thirtieth day of June One thousand nine 
hundred and three. 

^ [Assented to 22nd October, 1903.} 

BE it enacted by the King's Most Excellent Majesty, the Senate, and Preamble, 
the House of Representatives of the Commonwealth of Aus- 
tralia, for the purpose of appropriating the grant originated in the House 
of Representatives, as follows : — 

1. This Act may be cited as the Supplementary Appropriation short titiej 
(Works and Buildings) Act 1901-2 and 1902-3. 

2. The Treasurer may issue out of the ConsoUdated Revenue issue and 
Fund, and apply towards making good the supply hereby granted to £1^4!****" "* 
His Majesty for the service of the year ended the thirtieth day of 

June One thousand nine hundred and two, the sum of One thousand 
and four pounds. 

3. The Treasurer may issue out of the Consolidated Revenue issneand 
Fund, and apply towards making good the supply hereby granted ^ess!****" ^ 
to His Majesty for the service of the year ended the thirtieth day 

of June One thousand nine hundred and three, the sum of Two 
thousand six hundred and thirty-five pounds. 

4. All sums granted by this Act out of the Consolidated Revenue Appropriatio* 
Fund towards making good the supply granted to His Majesty for *o' iwi-a. 
the service of the year ended the thirtieth day of June One thousand 

nine hundred and two are appropriated and shall be deemed to have 

been appropriated as from the date of the passing of the Act No. 3 

of 1901 for the purposes and services expressed in the First Schedule nint sobednlMi 

to this Act. 
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5. All sums granted by this Act out of the Consolidated Revenue 
Fund towards making good the supply granted to His Majesty for 
the service of the year ended the thirtieth day of June One thousand 
nine hundred and three, are appropriated and shall be deemed to have 
been appropriated as from the date of the passing of the Act No. 10 
of 1902 for the purposes and services expressed in the Second Schedule 
to this Act. 

6. Notwithstanding anything contained in Act No. 18 of 1902 — 
Appropriation {Works and Buildings) Act 1902-3 — the sum thereby 
granted and appropriated shall be considered to have been granted 
and appropriated for the service of the year ended the thirtieth day 
of June One thousand nine hundred and two, as well as for the service 
of the year ended the thirtieth day of June One thousand nine hundred 
and three. 



ABSTRACT OF FIRST SCHEDULE TO WHICH THIS ACT 

REFERS. 



"Transferred.* 



Expenditure for Additions, New Works, and Buildings for the year ended, 
30th June, 1902 .<. . . . . . . . 



£ 
1,004 



ABSTRACT OF SECOND SCHEDULE TO WHICH THIS ACT 

REEERS. 



Expenditure for Additions, New Works, and Buildings, 
for the year ended 30th June, 1903 



'Transferred.' 



479 



"Other." 



2,156 



Total 



2,636 
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RULES PUBLICATION 



No. 18 of 1903. 

An Act for the Publication of Statutory Rules. 

[Assented to 22nd October, 1903*.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Bepresentatives of the Commonwealth of 
Australia, as follows : — 

1. This Act may be cited as the Rules Publication Act 1903, and short tttie aod 
shall commence on the first day of January, One thousand nine °^°»™«^«*°»«»*' 
liundred and four. 

2. In this Act — DeHnitioiu. 

" Statutory rules " means rules, regulations, or by-laws, made vio. c. m, b. i, 
' under any Act, which — 

(a) relate to any Court within the Commonwealth, or to 
the procedure, practice, or costs therein, or to any 
fees or matters applying generally throughout the 
Commonwealth or any part of the Common- 
wealth; or 
(6) are made by the Governor-General, or any Minister, 
or the Inter-State Commission, or any Govern- 
ment department. 
" Rule-making authority " includes every authority authorized 

to make any statutory rules. 
" Prescribed " means prescribed by Regulations under this Act. 

3. — (1.) At least sixty days before making any statutory rules to ^o**c« *"4,^ 
^hich this section applies, notice of the proposal to make the rules concerning 
-and of the place where copies of the draft rules may be obtained shall JSi^.^**'** 
be published in the Gazette, 6« a 67 vjo, 

(2.) During those sixty days any person may obtain copies of the^ ' 
draft rules on payment of the prescribed sum, and any representa- 
tions or suggestions made in writing by a person interested to the 
authority proposing to make the rules shall be taken into consideration 
by that authority before finally settling the rules ; and on the expira- 
tion of those sixty days the rules may be made by the rule-making 
authority ; either as originally drawn or as amended by that authority, 
-and shfdl come into operation forthwith or at such later time as is 
prescribed in the rules. 
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(3.) The statutory rules to which this section applies are those made 
in pursuance of any Act which directs the statutory rules to be laid 
before the Houses of the Parliament, but do not include any statutory 
rules if they or a draft thereof are required to be laid before the Houses 
of the Parliament for any period before the rules come into operation. 

4. Where a rule-making authority certifies that on account of 
urgency or any special reason any rules should come into immediate 
operation, that authority may make the rules to come into operation 
forthwith as provisional rules, but provisional rules shall only con- 
tinue in force until rules are made in accordance with the foregoing, 
provisions of this Act. 

Printing 5. — (1.) All Statutory rules made after the commencement of this 

saie^of ste^utory Act shall forthwith after they are made be sent to the Governments 
ib^^^ Printer, and shall, in manner prescribed, be numbered, and (save as 

prescribed) printed and sold by him. 

(2.) Any statutory rules may, without prejudice to any other mode 
of citation, be cited by the number so given and the calendar year. 

(3.) Where any statutory rules are required by any Act to be pub- 
lished or notified in the Gazette, a notice in the Gazette of the rules* 
having been made, and of the place where copies of them, can be 
purchased, shall be sufficient compliance with that requirement. 

(4.) Regulations under this Act may prescribe the classes of cases 
in which the exercise of a statutory power by any rule-making authority 
constitutes or does not constitute the making of a statutory rule within 
the meaning of this section. 



Proof of 
liatatory rules. 



Btgolfttlona. 



6. Any printed paper, purporting to be a copy of statutory rules 
made by a rule-making authority, and to be printed by the Government 
Printer, shall in aU Courts within the Commonwealth be evidence that 
such statutory rules have been duly made by the rule-making authority 
and are in force. 

7. — (1.) The Governor-General may make Regulations for carrying 
this Act into effect. 

(2.) All such Regulations shall be notified in the Gazette, and shall 
thereupon have the force of law. 

(3.) All such Regulations shall be laid before both Houses of the 
Parliament within thirty days after the making thereof, if the Parlia- 
ment is then sitting, and if not, then within thirty days of the next^ 
meeting of the Parliament. 
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COMMONWEALTH PUBLIC SERVICE 

AMENDMENT. 



No. 19 of 1903. 

An Act to amend the Commonwealth Public Service 

Act 1902. 

[Assented to 22nd October, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 
Australia, as follows : — 

1 . This Act may be cited as the Commonwealth Public Service short tttie. 
Am^ndm^ent Act 1903. 

2. Paragraph (c) of section eighty of the Commonwealth Pyhlic Amendment oi 
Service Act 1902 is hereby amended, and shall be taken to have been cmmomo^ttA 
amended from the commencement of that Act, by substituting for the ^^iSoi^'**^ 
words " nine months " the words " eighteen months.'* 
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DEFENCE. 



No. 20 of 1903. 

An Act to provide for the Naval and Military^ 
Defence and Protection of the Commonwealth 
and of the several States. 

[Assented to 22nd October, 1903.] 

BE it enacted by the King's Most Excellent Majesty, the Senate^ 
and the House of Representatives of the Commonwealth of 
Australia, as follows : — 

PART I.— INTRODUCTORY. 
Short tiuti 1. This Act may be cited as the Defence Act 1903. 

Parts- 2. This Act is divided into Parts as follows : — 

Part I. — Introductory, ss 1-7. 

Part II. — Administration. 

Division 1. — Officers and Military Districts^ 

ss 8-28. 
Division 2. — Naval and Military College, s 29. 
Part III.— The Defence Force. 

Division 1. — Constitution of the Defence Force, 

ss 30-32. 
Division 2. — The Raising of the Defence Force 

and the Enlistment and Dis- 
charge of Members thereof, 
ss 33-44. 
Division 3. — The Service of the Forces, ss 45-51. 
Division 4. — General Provisions, ss 52-58. 

Part IV. — Liability to serve in the Militia Forces in time of 

war, ss 59-61. 
Part v.— Cadets, s 62. 

Part VI. — Special Powers in relation to Defence, ss 63-72* 

Part VIL— Offences, ss 73-85. 

Part VIII.— Courts-Martial, ss 86-100. 

Part IX. — Legal Procedure, ss 101-116. 

Part X.— Miscellaneous, ss 117-123. 

Part XI. — Regulations, s 124. 

S?Act*^°^"*^°* ®* "^^^^ ^^^ shall commence on a day to be fixed by proclamation.*" 

* Proclaimed to commence 1st March, 1904. See Gazette, 20th February, 1004. 
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4. In this Act, unless the contrary intention appears — interpretation. 

" Active Forces " — Includes all parts of the Defence Force other 
than the Reserve Forces. 

" Active Service " — Means service in or with a force which is 
engaged in operations against the enemy and includes any 
naval or military service in time of war. 

*' Army Act " — Means the Imperial Act called The Army Act and 
any Acts amending or in substitution for it and for the 
time being in force. 

" District Commandant " — Means the Officer appointed to be 
Commandant of a Military District. 

*' General Officer Commanding " — Means the General Officer 
Commanding the Military Forces of the Commonwealth. 

^' Governor- General " — Means the Governor-General of the Com- 
monwealth, or the person for the time being administering 
the Government of the Commonwealth, acting with the ad- 
vice of the Executive Council. 

*' Member " — Includes any officer, sailor, and soldier. 

" ililitary District " — Means a military district appointed under 
tins Act. 

" Naval or Military Offence " — Means any offence against this 
Act, the Army Act, or the Naval Discipline Act. 

" Minister " — Means the Minister of State for Defence or other 
Minister of State for the time being administering this Act. 

*' Naval Discipline Act " — Means the Imperial Act called The 
Naval Discipline Act, and any Acts amending or in sub- 
stitution for it and for the time being in force. 

*' Naval Officer Commanding " — Means the Officer Commanding 
the Naval Forces of the Commonwealth. 

" Non-commissioned Officer " — Includes any acting non-com- 
missioned officer and a warrant officer not holding an hon- 
orary commission. 

" Oath " — Includes affirmation in the case of any person who has 
a conscientious objection to take an oath. 

*' Officer " — As regards the Military Forces, means any commis- 
sioned officer, and includes officers provisionally appointed 
. and warrant officers holding commissions ; and as regards 
the Naval Forces, means any commissioned officer, and 
includes subordinate and warrant officers, but does not 
include petty officers. 

*' Prescribed " — Means prescribed by this Act. 

^' Regulations " — Means regulations made under this Act. 

*' Sailor " — Includes any member of the Naval Forces, not being 
an officer. 

" Soldier " — Includes a non-commissioned officer and every person 
subject to Military Law, but does not include an officer. 

"" Sub-District " — Means a portion of a Military district appointed 
a sub-district. 

^' This Act " — Inclades all regulations made under this Act. 
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" Time of War " — ^Means any time dm'ing which a state of war 
actually exists, and includes the time between the issue of 
a proclamation of the existence of w^r or of danger thereof 
and the issue of a proclamation declaring that the war or 
danger thereof, declared in the prior proclamation, na 
longer exists. 

" War " — Means any invasion or apprehended invasion of, or 
attack or apprehended attack on, the Commonwealth or 
any Territory under the control of the Com^monwealth by 
an enemy or armed force. 

5. This Act shall apply to all the Naval and Military Forces of 
the Commonwealth, whether existing at the commencement of this 
Act, or raised thereafter, and to all members thereof, whether ap- 
pointed or enlisted under this Act, or under any State Act. 

6. The State Acts and the Act of the Federal Council of Austral- 
asia specified in the First Schedule shall cease to apply to the Naval 
and Military Forces of the Commonwealth, or to any member thereof, 
but this section shall not affect — 

(a) the previous operation of any of those Acts, or any thirg 
duly done or suffered under any of them ; or 

(6) any right to appointment or employment in the Public Ser- 
vice of a State conferred by any of those Acts ; or 

(c) any penalty, forfeiture, or punishment, incurred in respect of 
any ofEence committed against any of those Acts ; or 

{d) any investigation, legal proceeding, or remedy in respect of 
any such penalty, forfeiture, or punishment ; 

and any such investigation, legal' proceeding, or remedy may be in- 
stituted, continued, or enforced, and any such penalty, forfeiture, or 
punishment, may be imposed, as if this section had not been passed. 

7. Nothing in this Act shall be taken as an appropriation of any^ 
public moneys. 

PART II.— ADMINISTRATION. 

? Division 1. — Officers and Military Districts. 

8. The Governor-General may — 

I. Appoint a Military officer of the King's Regular Forces or of 
the Defence Force to be the General Officer Commanding 
the Military Forces of the Commonwealth. 

n. Appoint a Naval officer of the King's Regular Naval Forcea 
or of the Defence Force to be the Officer Commanding the 
Naval Forces of the Commonwealth. 

m. Appoint any part of the Commonwealth to be a Military 
District. 

IV. Divide any Military District into sub-districts. 
V. Appoint an officer to be Commandant of any Military 
District. 
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VI. Direct what forces shall be established in Military Districts and 

sub-districts respectively. 

VII. Appoint and promote officers of the Defence Force and issue 

commissions to them. 



9. The Greneral Officer Commanding and the Naval Officer Com- Powewand 
manding shaU have such powers and perform such duties as are pre- certL'Silfflceri. 
scribed or as the Governor-General directs, and if there is no General 

•Officer Commanding or Naval Officer Commanding or if those officers 
or either of them are absent from the Commonwealth or unable to 
exercise their powers or perform their duties those powers or duties 
may be exercised or performed by any person directed by the Governor- 
General to exercise or perform them. 

10. All officers of the Naval and Military Forces holding office ^^^^^ 
:at the commencement of this Act shall continue to hold office as if officers. 
•appointed under this Act. 

11. In the first appointment of officers preference shall be Preference to 
given, in the case of equality of qualifications, to persons who have persoM^ho 
served in the Defence Force for three years without a commission. the ranS.*^ *° 

12. Any person who has been a member of the Defence Force Ex-member of 
may after having ceased to be a member recover from the Common- SlfiS Js'tSt 
wealth by suit in any Court of competent jurisdiction any moneys '®' °»oney8 due. 
ivhich under his engagement or by any agreement with the Common- 
wealth are due to him. 

13. No appointment or promotion of an officer under this Act Appointments 
shall create a civil contract between the King or the Commonwealth dvu^ contract. 
and the person appointed or promoted. 

14. No person shall be appointed an officer in the Active Forces Provisional 
imtil he has passed the prescribed examination, but persons who *^^° ^ ^^^ *' 
have not passed that examination for any particular rank may be 
appointed provisionally as officers of that rank. The requirements of 

this section may be dispensed with by the Governor-General in the 
case of persons who are officers of the King's regular Naval or Military 
F'orces. 

15. Officers provisionally appointed shall cease to hold office if Determination 
they fail within the prescribed time, not exceeding eighteen months, appomtmente. 
to pass the examination for the rank to which they have been so 
appointed. 

16. Officers shall hold their appointments during the pleasure Appointment* 
■of the Governor-General, but the cominission of an officer shall not pfi^ure""^ 
be cancelled without the holder thereof being notified in writing of 

any complaint or charge made and of any action proposed to be taken 
against him, nor without his being called upon to show cause in 
relation thereto. Provided that no such notification shall be neces- 
sary in the case of an officer absent from duty without leave for a 
period of three months or upwlards. 
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17. Except during time of war an oflBcer may by writing under 
his hand tender the resignation of his commission at any time by 
giving three months' notice. 

18. — (1.) Warrant officers and non-commissioned officers in th& 
Permanent Military Forces shall be appointed by the General Officer 
Commanding or by officers deputed by him in that behalf. 

(2.) Warrant officers and non-commissioned officers in the Citizen 
Military Forces shall be appointed by officers commanding Regimenti 
and Corps subject to the approval of the District Commandant. ^ 

(3.) Warrant and petty officers in the Naval Forces shall be 
appointed by the Naval Officer Cdmilianding or by officers deputed 
by him in that behalf. 

(4.) Warrant officers non-commissioned officers^ and petty officers 
shall hold th^ir appointments, as prescribed. , . 

19. The senioritv of officers in the* Active Forces in tieiif 
respective ranks shall be regulated by the date of their commissions, 
and when commissions are of the same date by their previous com* 
missions or in the case of first commissions bv the order in which their 
names appear in the Gazette or in the Giwerntnetit Gazette of a State or 
of a Colony which has become a Stdte in which their appointmects^ 
have been notified, 

20. The seniority of officers in the Reserve Forces shall be as- 
prescribed but officers of the Active Forces shall rank as senior in 
their respective ranks to officers of the Reserve Forces. 

21. — (1.) Except as provided in this section, no officer below the 
rank of lieutenant-colonel in the Military Forces or below the rank 
of commander in the Naval Forces shall be promoted unless he has 
previously passed the prescribed examination for promotion to a 
higher rank. 

(2.) Where an officer has had no opportunity of passing the 
prescribed examination he may be provisionally promoted subject ta 
his passing such examination within the prescribed time. 

22. The Governor-General may appoint any person to be an 
officer or promote an officer for distinguished service, or for marked 
ability and gallantry in active service, without his passing the pre- 
scribed examination. 

23. The Governor-General may place officers of the Permanent 
Forces on a half-pay list, and such officers may be re-employed with 
any corps or on the staff, and their seniority shall be as prescribed. 
No officer shall remain on the half-pay list for a longer period than 
one year, and if not then re-employed he shall be placed on the 
unattached list. 

24. The Governor-General may place officers of the Defence 
Force upon an unattached list, and, subject to sections fourteen and 
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fifteen of this Act, may appoint fit and proper persons to be officers 
on that list, and such officers may be employed for duty with any 
corps or on the staff. 

25. The Governor-General may form a reserve of officers and a Reserve of 
list of such officers shall be kept, called the reserve of officers list, °*°®" "*** 
and all officers whose names are on that list shall be liable to service 

as prescribed. 

26. The Governor-General may place officers of the Defence Retired list. 
Force on retired lists. 

_ * 

27. The ages for the compulsory retirement of officers and mem- compulsory 
bers of the Defence Force shall be as prescribed, but in special cases pj^^^T"*' 
the Governor-General may extend the prescribed age of retirenient extend. 
for a period not exceeding two years* 

• 

' 28. The Governor-Genetal may aJ)point a Board of Advice to Board^of 
advise on all matters relating to the Defence Force submitted to it appoSteSf ^ *** 
by the Minister. 

Division 2. — Naval and Military College. 

29. The Governor-General may establish an institution for the Nayai and 
purposes of imparting education in the various branches of naval and couegef 
military science, and in the subjects connected with the naval and 
military professions, and for quaUfying persons for the naval or 
military service. 

PART III.— THE DEFENCE FORCE. 
Division 1.— Constitution of the Defence Force. 

30. The Defence Force shall consist of the Naval and Military Defence Force. 
Forces of the Commonwealth, and shall be divided into two branches 

called the Permanent Forces and the Citizen Forces. 

31. — (1.) The Permanent Forces shall consist of officers who are Permanent 
appointed officers of those Forces, and of soldiers, petty officers, and 
sailors who are bound to continuous naval or military service for a 
term. 

(2.) No Permanent Military Forces shall be raised maintained or 
organized except for Administrative and Instructional Staffs, in- 
cluding Army Service, Medical and Ordnance Staffs, Garrison Artillery, 
Fortress Engineers, and Submarine Mining Engineers. 

32.— (1.) The Citizen Forces shall be divided into Militia Forces ^^""^ ^o"««- 
Volunteet Forces and Reserve Forces. 

(2.) The Militia Forces shall consist of officers, soldiers, petty 
officers, and sailors who are not bound to continuous naval or military 
service and who are paid for their services as prescribed. 
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(3.) The Volunteer Forces shall consist of officers, soldiers, petty 
officers, and sailors who are not bound to continuous naval or miUtar^ 
service and who are not ordinarily paid for their services in times of 
peace. 

(4.) The Reserve Forces shall consist of — 

(a) Members of Rifle Clubs constituted in the manner prescribed, 
who have taken the oath set out in the Second 
Schedule, before an officer or Justice of the Peace, or 
before a person authorized by regulation to receive such 
oath; and 
(6) Persons who, having served in the Active Forces or other- 
wise as is prescribed, are enrolled as members of the 
Reserve Forces. 

Division 2. — The Raising op the Defence Force and the 
Enlistment and Discharge op Members thereof. 

83. The Govemor-Greneral may, subject to the provisions of this 
Act, raise, maintain, and organize in the manner prescribed such 
Permanent and Citizen Forces as he deems necessary for the defence 
and protection of thj^ Commonwealth and of the several States. 

34. The Naval and Military Forces existing at the commence- 
ment of this Act shall be deemed to have been raised under this Act, 
and the members thereof, without any re-appointment, re-enlistment, 
or the taking of any fresh oath, shall be subject to this Act ; but 
any member thereof (other than a member of the Permanent Forces) 
may, within three months after the commencement of this Act, retire 
therefrom on giving fourteen days' notice in writing of his intention 
to do so. 

85. Except as provided in Part IV. of this Act the Defence Force 
shall be raised and kept up by voluntary enlistment only. 

86. Persons voluntarily enlisting as members of the Permanent 
and Militia Forces shall engage to serve for a prescribed period of not 
less than three years, and as members of the Volunteer Forces and 
Reserves for a prescribed period of not less than two years. 

37. Every person enlisting in the Active Forces as a soldier or 
sailor shall take, before an officer or a Justice of the Peace, the oath 
set forth in the Third Schedule. 

38. The oath of enlistment shall bind the person subscribing it to 
serve in the Defence Force in accordance with the tenor of his oath 
until he is legally discharged, dismissed, or removed therefrom, or 
his resignation is accepted. 

39. Any person who has enlisted as a member of the Defence 
Force shall be entitled to be discharged therefrom at the expiration 
of the period of service for which he engaged, unless such expiration 
occurs in time of war, in which case he shall not be entitled to his 
discharge until the war has ceased to exist. 
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40. Every soldier or sailor of the Active Forces (other than the Discharge of 

Tfc jxi'x j^»j* J" 1'1'Ti members of 

Permanent Forces) may, except m time of war, claim his discharge citizen Forces. 
before the exj)iration of the period of service for which he engaged 
on the following conditions : — 

(a) He shall give three months' notice in writing to his com- 
manding officer of his intention to claim his discharge ; 
and 

(6) He shall, if a member of the Militia Forces, pay such sum 
not exceeding Two pounds, and if a member of the 
Volunteer Forces, pay such a sum not exceeding One 
pound, as may be prescribed, but, such payments may, 
for special reasons, be waived by the officers authorized 
by the regulations to waive them. 

41. Every soldier or sailor of the Reserve Forces may, except Diacharge of 
m time of war, claim his discharge before the expiration of the period Reserve 

of service for which he engaged, on giving fourteen days' notice in ^°''^®*' 
writing to his commanding officer of his intention to claim his dis- 
charge. 

42. Any person who obtains his discharge from the Active Forces Bnroiment in 
may be enrolled as a member of the Reserve Forces upon taking, Forces.^ 
before an officer or a Justice of the Peace, the oath set forth in the 

Second Schedule. 

43. Members of the Permanent Forces shall be exempt from serving Exemption 
as jurors. K^*^' 

44. The Governor-General may at any time, by order published Power to 
in the Gazette, disband any corps or portion of a corps, and may at 

any time dispense with the services of any officer, soldier, or sailor. 

Division 3. — The Service op the Forces. 

PerfnanerU Forces. 

45. The Permanent Forces shall at all times be liable to be employed Permanent 
on active service and in the defence and protection of the Common- em^y^l^ 
wealth and of the several States. »"**^* . ««'^^- 

Citizen F'jrces. 

46. — (1.) The Governor-General may, in time of war, byproclama- Power to cau 
tion, call out the Citizen Forces or any part thereof for active service, fotcm. ^" 

(2.) The proclamation shall state the reason for calling out the 
Forces. 

(3.) If the Parliament is sitting the reason for calling out the Forces 
shall forthwith be communicated by the Governor-General to both 
Houses of the Parliament. 

47. The Citizen Forces or any part thereof shall be liable to be citizen Forces 

• .» jl liable to active 

employed on active service from the time of the publication of the service when 
proclamation calling out those Forces or any part thereof for active 
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service until the publication of a proclamation notifying that the 
active .services of those Forces or any part thereof are no longer 
required. 

Naval Forces to serve outside Commonwealth, 

48. Members of the Defence Force who are members of the Naval 
Foroes may be required to serve either within or beyond the limits 
of the Commonwealth for the purpose of training or in time of war 
for the defence and protection of the Commonwealth and of the several 
States. 

Military Forces not liable to serve beyond GommomoeaUh, 

49. Members of the Defence Force who are members of the Military 
Forces shall not be required, unless they voluntarily agree to do so, 
to serve beyond the limits of the Commonwealth and those of any 
Territory under the authority of the Commonwealth. 

60. Every part of the Citizen Forces employed on active service 
shall forthwith, after it ceases to be so employed, be returned to the 
Military district to which it belongs. 

Protection of the States aaainst Domestic Violence. 

51. Where the Governor of a State has proclaimed that domestic 
violence exists therein, the Governor-General, upon the application 
of the Executive Government of the State, may, by proclamation, 
declare that domestic violence exists in that State, and may call out 
the Permanent Forces, and in the event of their numbers being in- 
sufficient may also call out such of the Militia and Volunteer Forces 
as may be necessary for the protection of that State, and the services 
of the Forces so called out may be utilized accordingly for the pro- 
tection of that State against domestic violence. 

Division 4. — General Provisions. 

52. The Defence Force shall be subject to such drill, training, 
and inspection, and to such regulations for the discipline and good 
government of that Force, as are prescribed. * 

63. In time of war, the Governor- General may, subject to the 
provisions of this Act, place the Defence Force or any part thereof 
under the orders of the Commander of any portion of the King's 
Regular Forces or the King's Regular Naval Forces, as the case may 
be. 

54. The Governor-General may, for the purpose of training, or 
in time of war, for the defence and protection of the Commonwealtli 
and of the several States, place the Naval Forces or any part thereof 
on board any ship of the King's Navy on the Australian Station, and 
during the time they are so placed they shall be under the command 
of the officer commanding the ship upon which they are placed, and 
be subject to all laws and regulations to which the King's Regular 
Naval Forces are subject. 
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55. The Military Forces shall at all times, while on active service, Military foiom 
be subject to the Army Act save so far as it is inconsistent with this sw^ce Subject 
Act ; but so that the regulations may prescribe that any provisions *° ^^^^ ^^^' 
of the Army Act shall not apply to the Military Forces. 

56. The Naval Forces shall at all times, while oii active service, Navai Forces 
be subject to the Naval Discipline Act save so far as it is inconsistent service^Yubjoct 
with this Act ; but so that the regulations may prescribe that any DiadViine Act. 
provisions of the Naval Discipline Act shall not apply to the Naval 

Forces. 



men 



57. When any member of the Defence Force is killed on active frovhiontoT 

•^ . . . families of mi 

service or on duty, or dies or becomes incapacitated from earning his kiwed, &c. 
living from wounds or disease contracted on active service or on duty 
provision shall be made for his widow and family or for himself, as 
the case may be, out of the Consolidated Revenue Fund at the pre- 
scribed rates. 

58. The commanding officer of every corps or ship's company ^aponsibuity 
shall be responsible for the safe keeping and good order of all articles, officer. 

the property of the Commonwealth, supplied to his corps or ship's 
company, and the value of any of those articles may, if lost or .damaged 
while in possession of the corps or ship's company otherwise than 
through fair wear and tear or unavoidable accident, be recovered 
by the commanding officer by action in any Federal or State Court 
of competent jurisdiction from the officer or man by whom the loss or 
damage was occasioned. 

PART IV.— LIABILITY TO SERVE IN THE MILITIA FORCES 

IN TIME OF WAR. 

59. All male inhabitants of Australia (excepting those who are Persona liable 
exempt from service in the Defence Force) who have resided therein 

for six months and are British subjects and are between the ages of 
eighteen and sixty years shall, in time of war, be liable to serve in 
the Militia Forces. 

60. — (1.) In time of war it shall be lawful for the Governor- Enlistment in 
General (the occasion being first communicated to the Parliament, if e^meVency. 
the Parliament be then sitting, or notified by proclamation if the 
Parliament be not then sitting), by proclamation, to call upon persons 
liable to serve in the Militia Forces to enlist in the Militia Forces, 
And thereupon such persons (other than those who are members of 
the Defence Force) shall, in the manner prescribed, enlist in the 
Militia Forces for the prescribed period. 

(2.) A proclamation under this section may call upon all the persons 
.speci.icd in any one or more of the classes hereunder set out so to 
enlist but so that the persons specified in any class shall not in any 
•02/33 be called upon so to enlist until the persons specified in every 
preceding class are or have been so called upon. 
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(3.) The classes referred to in this section are as follows : — 

Class 1 : All men of the age of eighteen years and upwards, 

but under thirty years, who are unmarried, or widowers 

without children ; 
Class 2 : All men of the age of thirty years and upwards, but- 

under forty-five years, who are unmarried, or widowers 

without children ; 
Class 3 : All men of the age of eighteen years and upwards, 

but under forty-five years, who are married, or widowers 

with children ; and 
Class 4 : All men of the age of forty-five years and upwards^ 

but under sixty years. 

(4.) If the Parliament is not sitting at the date of the issue of 
the proclamation calling upon persons to enlist in the Militia Forces, 
it shall be summoned to meet within ten days after that date. 

61. — (L)'The Governor-General may, by Regulation, declare 
what persons shall be exempt from service in the Defence Force, 
provided that persons whom the doctrines of their religion forbid to 
bear arms or perform military service shall be exempt upon such 
conditions as may be prescribed. 

(2.) The burden of proving exemption from service in the Defence 
Force shall rest on the person claiming exemption. 

PART v.— CADETS. 

62. — (1.) The Governor-General may establish and maintain Naval 
and Military Cadet Corps consisting of — 

(a) Boys over twelve ysars of age who are attending school ; 

or 
(6) Youths between fourteen and nineteen years of age wha 

are not attending school. 

(2.) Cadet Corps consisting of youths who are not attending 
school shall be called Senior Cadet Corps. 

(3.) Cadet Corps may be furnished with such arms ammunition 
and accoutrements as are prescribed. 

(4.) Cadets shall not be liable for active service. 

(5.) Officers and Non-commissioned Officers of Cadet Corps may 
be appointed as prescribed without regard to the age limit or other 
conditions set out in sub-section (1). 

(6.) All Military Cadet Corps in a Military District shall be under 
the orders of the District Commandant of that District. 

(7.) Service in a Senior Cadet Corps shall be deemed to be service 
within the meaning of section eleven of this Act. 

PART VI.— SPECIAL POWERS IN RELATION TO 

DEFENCE. 

63. The Governor-General may — 

(a) Acquire or build and arm and maintain ships, vessels, and 
boats ; 
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(6) Construct and maintain forts and defence works ; 

(c) Lay down mines ; 

(d) Establish and maintain arms and ammunition factories ; 

(e) Acquire, construct, and maintain artillery and rifle ranges J 

and 
(/) Subject to the provisions of this Act do all matters and 
things deemed by him to be necessary or desirable for 
'. the efficient defence and protection of the Common- 

wealth or of any State. 

64. The Governor-General may in time of war authorize the control of 
Oeneral Officer Commanding or any officer to assume control of any time of wL. 
railway for transport for naval or military purposes. 

65. The principal railway official in any State or the owner, Baiiwayito 
-controller, or manager of any railway or tramway in any State shall, S^^when^* 
when required by the Governor-General, and as prescribed, convey "^'^^^^ 
mid carry members of the Defence Force, together with their horses, 

guns, ammunition, forage, baggage, and stores, from anyplace to any 
place on the railway or tramway, and shall provide all engines, 
-carriages, trucks, and rolling-stock necessary for the purpose. 

66. Members of the Defence Force when on duty in uniform or Oonvevance 
<5arr3dng a rifle shall, subject to the Regulations, be conveyed over Jjd tramway, 
the railways and tramways of the Commonwealth or of any State 

ior the purpose of attending musters, parades, and rifle practices, and 
returning therefrom, on production of a pass signed by a District 
Commandant or commanding officer, or other officer deputed by 
either of them. 

67. In time of war the owner of any carriage, vehicle, horse, or Power to 
toat shall, when required to do so by any officer authorized in that carria^s, Ac. 
behalf by the Regulations, furnish it for any naval or military purpose. 

68. Members of the Defence Force may in time of war as pre- Biiietmg and 
scribed be billeted, quartered, or cantoned, but nothing in this Act shall <3i"*^*®'"*«- 
Authorize the quartering or billeting of any member of the Defence 

Force in any house solely occupied by women or by women and 
<5hildren. 

' 69. The Governor-General may give a general or particular autho- use of crown 
rity to the Defence Force, or any part thereof, to enter upon and dSufia, Ac 
juse any Crown lands of the Commonwealth or of any State, for drill, 
training, manoeuvres, or other naval or military purposes. 

' 70. No toll or due, whether demandable by virtue of any Act or Toils. 
State Act or otherwise, at any wharf, landing place, bridge, gate, 
or bar on a public road shall be demanded or taken in respect of — 

(a) Any member of the Defence Force on march or duty or 
( any prisoner under his charge ; 

(6) Any horse ridden or used by any member of the Defence 

Force on march or duty or by any prisoner under his 

charge ; 
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(c) Any vehicle employed only in conveying members of the 

Defence Force on march or duty or any prisoner under 
their charge or conveying naval or military arms stores^ 
or baggage ; or 

(d) Any animal drawing any such vehicle. 

71. The officer in charge of any artillery or rifle range may stop 
all traffic, during artillery or rifle practice, on any road or water-way 
crossing the line of fire or in dangerous proximity thereto. 

72. No ships boats or persons shall come or remain within the 
prescribed distance of any ship battery gun or person engaged in 
artillery or rifle practice, or shall remain in any position so as to 
obstruct such practice. 
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: 73.— (l.y Any officerlvhQ— ; ;. 

(a) knowingly a/nd except as prescribed claims pay on account 
of any driU performed with his corps for any man 
belonging to any other corps ; or knowingly claims pay 
for officers or men not present ; or 

(6) knowingly includes in any parade state, or other return,. , 
the name of any person not duly enlisted and attached 
as a member of the Defence Force ; and 

(2.) Any soldier or sailor who — 

(c) knowingly and except as prescribed claims or receives pay 
on account of any drill performed in the ranks of any 
corps, other than his own proper corps ; and 

(3.) Any member of the Defence Force who — 

{d) knowingly obtains by means of any false pretence any pay 
or money belonging or payable to any other member of 
the Defence Force ; or 

(e) knowingly retains or keeps in his possession with intent to- 
apply it to his own use any pay or money belonging or 
payable to any other member of the Defence Force ; and 

(4.) Any member of the Defence Force or officer in the Public^ 
Service of the Commonwealth who — 

(/) communicates to any person otherwise than in the course 
of his official duty any plan document or information 
relating to any fort battery fieldwork fortification or 
defence work or to any of the defences of the Common- 
wealth ; and 

(5.) Any person who — 

{g) unlawfully obtains any plan document or informations 
relating to any fort battery fieldwork fortification or 
defence work or to any of the defences of the Common- 
wealth ; or . 
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(A) knowingly signs a false parade state, roll, or pay list or Jj^t^^i'*^® 
return ; or 

(i) forges or utters, knowing it to be forged, any warrant or Forgery. 
order under tliis Act ; or 

(/) falsely personates any other person at any parade or on Faiae 
any occasion when the latter is required by this Act to ^"^'^ 
do any act or attend at any place ; and 

(6^) Any contractor purveyor or other person and any employe Penalty for 
of any such contractor purveyor or other person who fraudulently and SfMior ^ 
knowingly supplies to the . Commonwealth or any officer of the Saterlair' 
Commonwealth for use by the Defence Force or any part thereof any ®«^*p»»e«»*. *«• 
article of food which is inferior iqi quality or quantity to that specified 
in. the contract agreement oi?*.Qrdeif ta,der ^ich it is supplied/ or any 
material, equipment, or beast of draught or burden, which is inferior 
to that specified in the contract agreement or 'oi^det under which 
it IS StippBed; ^hd^ any officer' ttftlle'^ Commonwealth who fraudulently 
and knowingly receives for use' by thfe Defence Force or any 
part thereof any article of food or any material, equipment, or 
beast of draught or burden supplied m contravention of this 
sub-section — 

shall be guilty of an indictable offence, and shall be liable to im- 
prisonment, with or without hard labour, for any period not exceeding 
three years. 

74. — (1.) Any person, of whom information is required by any Befaaing 
officer or person in order to enable him to comply with the provisions info^^tion 
of this Act relating to enlistment or enrolment, who refuses or neglects SfOT^&on** 
(without just cause, proof whereof shall lie upon him) to give such 
information, or gives false information, shall be liable to a penalty 
not exceeding Five pounds for each item of information demanded 
and refused or neglected to be given or falsely given. 

(2.) Any person appointed in that behalf who (without just cause, Refusing 
proof whereof shall lie upon him) refuses or neglects to make any *^™J^g® * 
enrolment, or to make or transmit, in the prescribed manner, any 
prescribed roll or return, or copy thereof, shall be liable to a penalty 
not exceeding Fifty pounds. 



Besisting 



75. Any person who — 

(1) fails to enlist when required by this Act so to do ; or ^***' *®* 

(2) counsels or aids any person, called upon by proclamation 

to enlist in the Militia Forces, to fail to enlist or to 
evade enlistment ; or 

(3) counsels or aids any person who has enlisted or who is liable 

to enlist in any part of the Defence Force not to per- 
form any duty he is required by this Act to perform, 

shall be liable to imprisonment, with or without hard labour, for any 
period not exceeding six months. 
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76. Any man who has enlisted or who is liable to enlist for service 
in the Defence Force and who refuses or neglects to take the oath 
set out in the Third Schedule, when tendered to him by a Justice 
of the Peace, or by the commanding oflSicer of the corps to which he 
is attached, or which he is required to join, shall be liable to im- 
prisonment, with or without hard labour, for a period not exceeding 
six months. 

77. Any person who— 

(a) procures or persuades any member of the Defence Force 
to desert ; or 

(6) aids or assists any member of the Defence Force in desert- 
ing ; or 

(c) knowing any person to be a deserter from the Defence 
Force, conceals him or aids or assists him in concealing 
himself, 

shall be liable to be imprisoned, with or without hard labour, for any 
period not exceeding twelve months. 

78. Any member of the Citizen Forces who, when liable to be 
employed on active service, absents himself without leave from his 
corps for a longer period than seven days, shall be deemed a deserter, 
and may be punished accordingly. 

79. Any person who — 

(a) unlawfully disposes of or removes or 
(6) refuses to deliver up when lawfully required so to do or 
(c) has in his possession, except for lawful cause, (the proof of 
which shall lie upon him) 

any arms accoutrements or other naval or military articles belonging 
to the Commonwealth or to any corps, shall be liable to a penalty not 
exceeding Twenty pounds, and may be ordered by the court by which 
he is tried to deliver up the article to any oflScer or in default to pay 
its value to such officer. 

80. Any person who fraudulently personates or represents himself 
to be a member of the Defence Force, with the intent to obtain free 
conveyance by any railway or tramway or to evade payment of 
any toll or due, shall be liable to a penalty not exceeding Ten 
pounds. 

81. Any person who unlawfully obstructs or interferes with any 
portion of the Defence Force, or any member thereof, in the per- 
formance of any naval or military service or duty, shall be liable to a 
penalty not exceeding Twenty pounds. 

82. — (1.) Any person who, without lawful authority, makes or 
attempts to make any sketch drawing photograph picture or painting 
of any fort battery fieldwork fortification or any naval or military 
work of defence in the Commonwealth or of any portion thereof 
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shall be liable to a penalty not exceeding One hundred pounds or, at Penalty for 
the discretion of the court, to be imprisoned, with or without hard SgaSl?*^ 
labour, for any period not exceeding six months ; and all sketches, p'°^*»^°*- 
drawings, photographs, pictures, and paintings, and all tools and all 
materials or apparatus for sketching, drawing, photographing, or 
painting found in his possession, shall be forfeited and may be destroyed, 
sold, or otherwise disposed of as the Governor-General directs. 

(2.) Any person who, without lawful authority, enters or approaches Penalty in 
any fort battery fieldwork fortification or any naval or military work ?n ^ new 
of defence with sketching drawing photographing or painting materials ^terSS^*? 
or apparatus in his possession, with the intention of committing any 
breach of the provisions of this section, shall be liable to a penalty 
not exceeding Fifty pounds, and all tools and materials or apparatus 
for sketching drawing photographing or painting found in his posses- 
sion shall be forfeited and may be destroyed, sold, or otherwise dis- 
posed of, as the Governor-General directs. 

(3.) Any person who trespasses on any fort battery fieldwork fortifi- Penalty in case 
cation or any naval or military work of defence, or on any land re- trespSsSig. 
served for or forming part thereof, and whether any erection fort 
fortification or work of any kind is thereon or not, shall be liable to a 
penalty not exceeding Twenty pounds. 

(4.) Any member of the Defence Force, or of the Police Force of 
the Commonwealth or of a State, may, without warrant, arrest any 
person who he has reasonable ground to believe has committed an 
offence against this section, and take him before a court of summary 
jurisdiction to be dealt with according to law. 

83. Any person who, not being a member of the Defence Force, Penalty for 
wears any uniform of the Defence Force, or any colourable imitation SSiorm.^* °' 
thereof, shall be liable to a penalty not exceeding Ten pounds. 

Provided that this section shall not prevent any person from wear- 
ing any such uniform in the course of a stage play, a music hall or 
circus performance, a ball, or a hna fic/e military representation. 

84. Any person who wears any uniform of the Defence Force, Penalty for 
or any dress having the appearance or bearing any of the regimental contempt on 
or other distinctive marks of any such uniform, in such a manner or ^^'o^°^- 
under such circumstances as to be likely to bring contempt upon 

that uniform, or employs any other person so to wear that uniform 
or dress, shall be liable to a penalty not exceeding Twenty pounds. 

85. Any person who wilfully contravenes any provision of this Penalty for 
Act, or the Regulations, shall, when no other penalty is provided, be th?*AcrSi°any 
liable to a penalty not exceeding Ten pounds for each offence. ^^y- 

PART VIII.— COURTS-MARTIAL. 

86. The Governor-General may— SiHtitu^e 

(a) Convene courts-martial ; court-nmrtiaL 

(b) Appoint officers to constitute courts-martial ; and 

(c) Approve, confirm, mitigate, or remit the sentence of any 

court-martial. 
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deilglted*^ ^'^ ^*^ ' — (^') ^^^ Govemor-Gencral may delegate any of his powers 
under tlie preceding section, either generally or in relation to any 
particular case or class of cases, or to any Military District or sub- 
district.. 

(2.) The delegation shall be revocable by the Governor- General 
at will, and shall not prevent the exercise of any power by the 
Governor-General. 

(3.) No revocation of a delegation shall aiGEect anything done under 
the delegation prior to the revocation. 

Laws applicable §3 Exccpt SO far as inconsistent with this Act, the laws and 

to courts- . r ^ ' ^ • • f • i • i 

martial. regulations for the time being m force m relation to the composition, 

mode of procedure, and powers of courts-martial in the King's Regular 
Forces shall apply to courts-martial under this Act in relation to the 
Military Forces, and the laws and regulations for the time being in 
force in relation to the composition, mode of procedure, and powers 
of courts-martial in the King's Regular Naval Forces shall apply to 
courts-martial under this Act in relation to the Naval Forces. Except 
in time of war every member before being dismissed or reduced 
for any alleged offence may if he so request be tried by court- 
martial. 
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89. Any person who wilfully interrupts or disturbs the proceedings 
of a court-martial, or uses insulting language towards the court or 
the members thereof, or who by writing or speech uses words cal- 
culated to improperly influence the court or the members thereof 
or the witnesses before the court, shall be guilty of contempt of court, 
whether the act committed was committed in the court or outside 
the court. 

90. No person, other than a person subject to naval or military 
law, shall be proceeded against before a court-martial, but if a person 
not so subject commits any act amounting to contempt of court 
within the view or hearing of a court-martial he may forthwith be 
arrested pursuant to the order of the President of the court-martial 
and taken before a Civil Court having jurisdiction to try him for the 
offence to be dealt with according to law. 

91. Contempt of court shall be punishable as follows : — 

(a) On conviction before a court-martial or court of summary 
jurisdiction by fine not exceeding Twenty pounds or by 
imprisonment not exceeding two months ; 

(6) On conviction before the High Court or a Justice thereof 
or a Supreme Court or a Judge thereof by fine or 
imprisonment in the discretion of the court. 

92. A court-martial may, in a summary manner, convict any 
member of the Defence Force guilty of contempt of court within 
the hearing or view of the court. 



1903. Defence. No. 20. 125 

93. Members of the Permanent Forces may be ordered to attend Members of 
any court-martial to give evidence and produce documents. For^sTo^ 

attend court- 

94. A court-martial or the president may summon witnesses to ordered. 
give evidence and produce documents, or may require any person f°^^ *° 
other than the accused to give evidence and produce documents. witnesses. 

95. Every person who has been lawfully ordered or summoned to Penalty for 
attend a court-martial to give evidence or produce documents, and to^sSmmonL 
who not being a member of the Permanent Forces has been paid or 
tendered reasonable expenses of his attendance, or who is before the 

court and who without just cause (proof whereof shall lie upon 
him) — 

(o) Disobeys the order or simimons to so appear ; or 
(6) Refuses to be sworn as a witness ; or 

(c) Refuses or fails to answer any question which he is required 

by the court to answer ; or 

(d) Refuses or fails to produce any documents which he is re- 

quired by the court to produce 

shall be liable to a penalty not exceeding One hundred pounds. 

96. Every person who is tried by court-martial may be assisted counsel 
in his defence by counsel. And if the offence charged be punishable * °^^ * 
by death he shall be entitled to be defended by counsel at the expense 

of the Crown. 

97. Every court-martial may sentence any member of the Defence Powers of 
Force found guilty of any naval or military offence to the punishment as to 
provided for the offence and may in addition^ sentencing. 

(a) Dismiss or discharge him from the Defence Force ; or 

(6) Forfeit his seniority of rank or reduce his grade or rank ; 
and 

(c) Order him to pay such amount as is sufficient to make good 
any loss of or damage to any article vested in the Common- 
wealth or in the commanding officer of his corps occasioned 
by his wilful default or neglect. 

98. No member of the Defence Force shall be sentenced to death sentence of 
by any court-martial except for mutiny, desertion to the enemy, or certain"cases 
traitorously delivering up to the enemy any garrison, fortress, post, to^/^rovaf of 
guard, or ship, vessel, or boat, or traitorous correspondence with the General^' 
enemy ; and no sentence of death passed by any court-martial shall be 

carried into effect until confirmed by the Governor-General. 

99. — (1.) The proceedings of a court-martial, other than a regi- Proceedings ta 
mental court-martial, shall after .promulgation be forwarded through 
the General Officer Commanding or the Naval Officer Commanding as 
the case may be to the Minister for transmission to the Attorney- 
General for record. 
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(2.) The proceedings of a regimental court-martial, after promul- 
gation, shall be preserved for not less than three years in the ofl&ce of 
the District Commandant of the Military District in which the corps 
of the accused was stationed. 

(3.) Any person who has been tried by a court-martial shall be 
entitled, within six months from the date of the final decision, to a 
copy of the proceedings on payment of the prescribed fee. 

Proceedings of 1 00. No proceedings of any court-martial constituted or appointed 
foAorn^ no uudcr this Act shall be set aside or deemed void for want of form, or 
ceHwran. ^ rcmovcd by certiorari or otherwise into any civil court. 
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PART IX.— LEGAL PROCEDURE. 

101. All offences against this Act, other than indictable offences, 
shall be punishable on sunmiary conviction. 

102. Any member of the Defence Force charged with any offence 
against this Act may be tried and punished either by court-martial 
or by a civil court. 

103. If the offence charged be punishable by death the accused 
shall be entitled to be defended by counsel at the expense of the Crown. 

104. Every person charged with any naval or military offence, 
except that of desertion, committed while serving in the Defence 
Force, may be tried and punished by court-martial if the charge against 
him is made while he is so serving, or within six months after he has 
been discharged, 'or his corps has been disbanded or reUeved from 
service. 

105. Any person who is or has been a member of the Defence Force 
may be tried at any time by court-martial for the offence of desertion. 

106. Where the punishment for any offence against the Army Act 
or the Naval Discipline Act is penal servitude the court may, in lieu 
of sentencing the offender to penal servitude, sentence hiTTi to im- 
prisonment with or without hard labour for the same period as that 
for which he might have been sentenced to penal servitude or for any 
less period. 

107. The amount of any pecuniary penalty incurred or of any sum 
of money ordered by any court to be paid by any member of the Defence 
Force in respect of any naval or military offence may be deducted 
from any pay due or which subsequently becomes due to the offender. 

108. The regulations may authorize the officer commanding any 
corps or ship to punish any member of the Defence Force by a fine not 
exceeding Five pounds, and also in case of the Permanent Forces by 
forfeiture of not more than fourteen days' pay, or by confinement to 
barracks or on board ship for any period not exceeding twenty-one 
days, seven days of which may be imprisonment, and also in the case 
of the Citizen Forces by reduction in rank or dismissal. 
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109. No prosecution for any ofEence other than an indictable Time for 
offence shall be commenced after six months from the commission of o? ^rosecuUoM. 
the offence charged, but nothing in this section shall limit the right to 
take proceedings by way of civil action in relation to any property of 
the Commonwealth or of any corps. 

110. — (1.) No prosecution for an offence against this Act shall be on whose 
brought in any court of summary jurisdiction against an officer of the Sniy^^* °* 
Military Forces except by or in the name of the District Commandant, Sarbe***^"" 
or against an officer of the Naval Forces except by or in the name brought, 
of the Naval Officer Commanding ; and no such prosecution against 
any soldier or sailor shall be brought in any such court except by the 
commanding officer or adjutant of the corps, or commanding officer 
of the vessel to which the soldier or sailor belongs. 

(2.) The District Commandant or Naval Officer Commanding may 
authorize any commissioned officer of the Defence Force to bring a 
prosecution m his name. 

(3.) The averment of the prosecutor that he was authorized to 
bring the prosecution in the name of the District Commandant -or 
Naval Officer Commanding shall be sufficient, and shall not be con-^ 
troverted or questioned by the court or by the defendant. 

111. For the purposes of legal proceedings, all moneys subscribed subacriptioiv 
by or for or otherwise appropriated to the use of any corps or part vested in' 
thereof, or ship's company or part thereof, and aU arms, ammunition, ; SSKT """^ 
accoutrements, clothing, musical instruments, or other things, be- 
longing to or used by any corps or part thereof, or ship's company or 

part thereof, and not being the private property of a member of the' 
corps or ship's company, shall be deemed to be the property of the 
commanding officer of the corps or ship's company. 

No gift, sale, alienation, or pawning, or attempted gift, sale, aliena- 
tion, or pawning of any such moneys, arms, ammunition, accoutre- 
ments, musical instruments, or other things, by any person, shall be; 
effectual to pass the property therein without the consent of the com- 
manding officer. 

If any property belonging to or used by or for the Defence Force 
is not appropriated to any particular corps or part thereof, or ship's 
company or part thereof, or it is uncertain to which corps or part 
thereof or ship's company or part thereof, it belongs, it shall be deemed 
to be the property of the District Commandant or Naval Officer Com- 
manding as the case may be. 

An action or suit shall not abate or be determined by the death, 
resignation, or removal of the District Commandant or Naval Officer 
Commanding or any commanding officer, but may proceed in the name 
of his successor. 

112. Any commanding officer, if authorized by the Regulations so power to 

to do, may disrate or discharge any sailor or soldier of the Citizen dSrate aaUoW 
Forces for any good cause, but the sailor or soldier, before being so dis- *^* soldier*, 
rated or discharged, shall be notified, in writing, of the charge agaiast 
him, and shall be given an opportunity of showing cause against it. 
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113. Any member of the Defence Force charged with any naval 
or miUtary offence when on duty or wearing his uniform may be 
arrested, pursuant to the order of any officer authorized by the regula- 
tions to issue such order, by any other member of the Defence Force, 
and detained in naval or military custody until he can be tried for the 
offence, but in the case of members of the Citizen Forces such arrest 
custody shall not continue longer than while the corps 



or 



or 



ship's company to which such member belongs shall then remain under 
arms or on duty, or if not then on duty, until such member shall have 
resumed civilian attire, which he shall, without unnecessary delay, be 
permitted to do. 

114. Any member of the Defence Force who absconds or deserts 
may be arrested by any other member of the Defence Force or by any 
member of the Police Force of the Commonwealth or of a State, pur- 
suant to any warrant imder the hand of any officer authorized by the 
regulations to issue such warrant, and shall be dealt with in the manner 
prescribed or as directed by the warrant. 

116. — (1.) Warrants for the detention in any prison of any person 
charged with an offence triable by court-martial, and warrants for the 
imprisonment in any prison of any person sentenced to imprisonment 
by a court-martial, may be issued by any authorized officer. 

(2.) The District Commandant, the President of a court-martial, 
or any officer authorized by the regulations, shall be authorized to 
issue warrants for detention, and the President of a court-martial or 
any officer authorized by the regulations shall be authorized to issue 
warrants for imprisonment. 

(3.) The governor of a prison to whom any warrant, issu^ ixi pur- 
suance of this section, is directed shall take cognizance of it without 
proof of the signature of the person by whom it purports to be signed. 

(4.) This section shall not affect any power imder any law to detain 
any person in naval or military custody. 

116. Any member of the Defence Force sentenced to be imprisoned 
for any naval or military offence may, if the Governor-General by 
regulation or otherwise directs, be imprisoned in any place appointed 
by the Governor-General instead of in a prison. 

PART X.— MISCELLANEOUS. 

117. Nothing contained in this Act shall prevent any member 
of the Defence Force from volunteering to serve in any Force that 
may be raised by the Commonwealth to augment any of the King's 
Regular or other Forces, or to occupy or to defend any place beyond 
the limits of the Commonwealth. 

118. Any person who induces or attempts to induce any other 
person to enlist or engage to serve in any Naval or Military Force 
the raising of which has not been authorized by the Governor-General 
shall upon conviction be liable to imprisonment with or without hard 
labour for any period not exceeding six months. 
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119. No member of the Defence Force shall be entitled to stoppage of 
receive any pay or allowances while under any charge of which he is ^m. ^^ 
afterwards convicted by any com:t, or while under sentence of im- 
prisonment by any court, or during absence from duty without leave. 

120. It shall not be necessary for any order or notice under Notice. Ac, 
this Act to be in writing, unless by this Act required to be so, in wrmng,* 
provided it be communicated to the person who is to obey or be Serefn."^^** 
bound by it, either directly by the officer or person making or giving 

at, or by some other person by his order. 

121. The production of an appointment, warrant, or order in Proof of 
writing purporting to be granted or made according to the provisions ^*"*^*' *'' 
of this Act, or of any of the State Acts mentioned in the First 
Schedule, shall be prima facie evidence of the appointment, warrant, 

or order, without proving the signature or seal thereto, or the 
authority of the person granting or making the appointment, warrant, 
or order. 

122. Any written order or warrant for the arrest of any deserter PoUce to aid 
or absconder from the Defence Force, issued by any person authorized dM*^A°' 
by the regulations to issue it, may be executed by any member of 

the Defence Force or by any police officer of the Commonwealth or 
a State. 

123. Funds may be established in such manner and subject to Funds for 

•1 .. "^ -iir * ^^ e J.-1 j. ^ annuities or 

such provisions as are prescribed for providing for the payment of gratuities, 
annuities or gratuities to members of the Defence Force permanently 
injured in the performance of their duties, and for the payment of 
annuities or gratuities to members of the Permanent Forces who are 
retired on account of age or infirmity. 

PART XI.— REGULATIONS. 

124. — (1.) The Governor-General may make regulations, not in- EeguutioM. 
consistent with this Act, prescribing all matters which by this Act 
are required or permitted to be prescribed, or which are necessary 
or convenient to be prescribed, for securing the discipline and good 
government of the Defence Force, or for carrjnng out or giving effect 
to this Act, and in particular prescribing matters providing for and 
in relation to : — 

(a) The establishment and composition of a Board of Advice 

and the convening procedure and powers of the Board ; 
(6) The establishment regulation and good government of the 
institution established in accordance with section twenty- 
nine of this Act ; 

(c) The enrolment of all persons liable to serve in the Militia 

Forces in time of war and the choice by ballot or otherwise 
from the persons so enrolled of persons required for 
service ; 

(d) The fixing of the rates of pay of members of the Defence 

Force who are paid for their services ; 
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(e) The requiring from officers and others holding positions 
the nature of which in the opinion of the Minister renders 
it necessary for such officers and others to give security 
for their fidelity to give such security and for fixing the 
amount and nature of such security ; 

. (/) The leave of absence and furlough of members of the Defence 
Force ; 

(g) The convening, composition, procedure, and powers of courts- 
martial and courts of inquiry ; 

(h) The insurance of their lives by married members of the 
Permanent Forces for the benefit of their wives and 
families ; 

(i) The maintenance, control, regulation, and training of cadet 

corps ; 
{j) The formation and management of rifle clubs ; 

{k) The formation and management of rifle associations ; 

(I) The formation and management of a council, consisting of 
representatives of rifle associations ; 

(m) The furnishing of means of conveyance and transport in 
time of war ; 

• 

(n) The regulation of the quartering or billeting of members of 
the Defence Force in time of war ; 

(o) The establishment and conduct of canteens ; 

{f) The regulation of artillery and rifle practice ; 

(q) The preservation of the public safety in or at any naval or 
military operation or practice ; 

(r) The payment of reasonable compensation for any loss, injury, 
or damage suffered by reason of the exercise of any of the 
powers under Part VI. of this Act ; 

(s) The fixing of penalties for breaches of the regulations, but 
so that no period of imprisonment shall exceed three 
months and no pecuniary penalty shall exceed Twenty 
pounds ; and 

(t) The payment of compensation to wives and families of 
members of the Defence Forces as provided in Part III. 
Division 4 of this Act. 

(2.) All regulations shall be notified in the Gazette and shall there- 
upon have the force of law. 

(3.) All regulations shall be laid before both Houses of the Parlia- 
ment within fourteen days after the making thereof if the Parliament 
be then sitting, and if not then within fourteen days after the next 
meeting of the Parliament. 

(4.) If either House of the Parliament passes a resolution, at any 
time within fifteen sitting days after any regulation is laid before it, 
disallowing any such regulation, that regulation shall thereupon cease 
to have effect. 
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FIRST SCHEDOLK 



Date or Number of Act. 


Title of Act. 


Where Act passed. 


31 Vict No. 


6 


. • 


The Volunteer Force Regulation Act of 
1867 


New South Wales 


34 Vict. No. 


19 


• • 


The Military and Naval Forces Regula- 
tion Act 


New South Wales 


No. 1,083 




• • 


Defences and Discipline Act 1890 


Victoria 


No. 1,248 




. • 


Defences and Discipline Act 1891 


Victoria 


48 Vict. No. 


27 


1 






66 Vict. No. 


17 


The Defence Acts 1884 to 1896 


Queensland 


60 Vict. No. 


33 


J 


. 




49 Vict. No. 


16 




The Defence Act 1885 


^ 


63 Vict. No. 


36 




The Defence Act 1889 • . . 




61 Vict. No. 


8 




The Defence Amendment Act 1897 
The Defence Act 1900 


y Tasmania 


55 Vict. No. 


7 




Safety of Defences Act 1891 . . 




67 Vict. No. 


18 




The Defence Act 1893 


J 


66 Vict. No. 


4 




The Safetij of Defences Act 1892 


) 


68. Vict. No. 


2 




The Defence Forces Act 1894.. 


y Western Australia 


69 Vict. No. 


4 




The Uniforms Act 


J 


No. 307 






The Naval Discipline Act 1884 


South Australia 


No. 643 






The Defences Act 1895 


South Australia 


-57 Vict. No. 


1 




Federal Garrison Act 1893 . . 


Federal Council of 










Australasia 



SECOND SCHEDULE. 

Oath. 

I swear that I will well and truly serve Our Sovereign Lord the King as a member of 
the Reserve Forces of the Commonwealth of Australia, and that I will resist His 
Majesty's enemies and cause His Majesty's peace to be kept and maintained and 
that I will in all matters appertaining to my service faithfully discharge my duty 
:according to law. So help me Grod. 

Affirmation. 

I solemnly and sincerely affirm and declare that I will well and truly serve Our 
Sovereign Lord the King as a member of the Reserve Forces of the Commonwealth of 
Australia, and that I will resist His Majesty's enemies and cause His Majesty's peace 
to be kept and maintained and that I will in all matters appertaining to my service 
^faithfully discharge my duty according to law. 



THIRD SCHEDULE. 
Oath. 

I swear that I will well and truly serve Our Sovereign Lord the King in the 

Forces of the Commonwealth of Australia for the term of years 

■or until sooner lawfully discharged dismissed or removed and that I will resist His 
Majesty's enemies and cause His Majesty's peace to be kept and maintained and 
that I will in all matters appertaining to my service faithfully discharge my duty 
according to law. So help me Grod. 

Affibmatiok. 

I solemnly and sincerely affirm and declare that I will well and truly serve Our 
Sovereign Lord the King in the Forces of the Commonwealth of Australia 

lor the term of years or until sooner lawfully discharged dismissed or removed 

and that I will resist His Majesty's enemies and cause His Majesty's peace to be kept 
And maintained and that I will in all matters appertaining to my service faithfully 
discharge my duty according to law. 



Seotion 6. 



Sections 82, 42. 



Sections 37, 7ft. 
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No. 21 of 1903. 

An Act relating to Patents of Inventions. 

[x-^ssented to 22nd October, 190o.J 

# 

BE it enacted by the King's Most Excellent Majesty, the Senate, 
and tlie House of Representatives of the Commonwealth of 
Australia, as follows : — 

PART I.— INTRODUCTORY. 

Short trtie. 1^ This Act may be cited as the Patents Act 1903. 

Commencement. o This Act shall Commence on a day to be fixed by proclama- 
tion. 

Parts. 3. This Act is divided as follows : — 

Part I. — Introductory. 
Part II. — ^Administration. 

Division 1. — The Minister, the Commie- 

sioner, and the Patent Office. 
Division 2. — The transfer of the administra- 
tion of State Patent Acts. 
Part III. — The Register of Patents. 

Part IV. — Procedure. 

Division 1. — Applications. 

Division 2. — Opposition. 

Division 3. — Patents and their Sealing. 

Division 4. — Amendment of Specifications. 

Division 5. — Extensions of Patents. 

Division 6. — Patents for Improvements to 

Inventions. 
Division 7. — ^Revocations of Patents. 

Part V. — Working of Patents and Compulsory Licences. 

Part VI. — Infringements of Patents. 

Part VII.— The Crown. 

Part VIII. — Patent Attorneys. 

Part IX. — ^Regulations and Fees. 

Part X. — Miscellaneous. 



(( 



(< 



«.1 



1903. Patents, No. 21. 133 

4. In this Act except where otherwise clearly intended — Definitions. 

"Actual Inventor" does not include a person importing an 
invention from abroad ; 

" Commissioner " means the Commissioner of Patents appointed 
pursuant to this Act ; 

" Invention " means any manner of new manufacture the subject ^^^^'^^^^^* 
of letters patent and grant of privilege within section six ' 
of the Statute of Monopolies (that is the Act of the twenty- 
first year of the reign of King James the First, chapter 
three, intituled " an Act concerning monopolies and dis- 
pensations, with penal laws and the forfeiture thereof "), 
and includes an alleged invention ; 

" Law Officer " means the Attorney-General or Crown Solicitor of 
the Commonwealth ; 

" Patent " means letters patent for an invention granted in the 
Commonwealth ; 

" Patent Office " means the Patent Office established under this 
Act; 

Patentee " means person for the time being entitled to the 
benefit of a patent ; 

Patented Article " means an article in respect of which a patent 
has been granted ; 

Prescribed " means prescribed by this Act or by regulations 
made thereunder ; 

" Regulations " means regulations under this Act ; 

" State " means a State of the Commonwealth and includes a 
colony which has become a State ; 

State Patent Act " means any State Act relating to patents and 
includes all regulations thereunder ; 

Supreme Court " means the Supreme Court of the State in 
which the Patent Office is situated or a Judge thereof ; 

" This Act " includes all regulations made thereunder. 

6. The penalties at the foot of sections indicate that any contra- Penalties at foot 
vention of the section, whether by act or omission, shall be an offence 
against this Act, punishable upon conviction by a penalty not ex- 
ceeding the penalty mentioned. 

6. This Act shall not affect any proceedings pending under any saving of rights 
State Patent Act nor any right or liability acquired or incurred before Y^! ^***^ ' 
the commencement of this Act, and any pending proceedings may, 
subject -to the provisions relating to the transfer of Patent adminis- 
tration from the States to the Commonwealth, be continued and com- 
pleted as if this Act had not been passed. 

7. — (1.) The patentee under a State Patents Act of an invention. Extension of 
whose patent is in force at the time of application, may make applica- thf common- ^ 
tion imder this Act for a patent for the invention. wealth, 

C. 10824 ^ 
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(2.) The Commissioner may grant a patent under this Act for the 
invention, but if he is satisfied that the subject-matter of the patent 
under the State Patents Act — 

(a) is not novel, or 

(6) has been published, or 

(c) has been made the subject of a pending application 

in any State other than the State in which the patent under the State 
Patents Act was granted, then any such State may be excepted from 
the patent granted imder this Act. 

(3.) Every patent granted imder this section shall be for a period 
to be fixed by the Commissioner, not exceeding the imexpired period 
of the patent under the State Patents Act. 

(4.) The patent under the State Patents Act shall continue in force 
notwithstanding the grant of a patent under this Act, but may be 
surrendered by the patentee. 

8. After the administration of the State Patents Acts of any State 
has been transferred to the Commonwealth no application for a patent 
under such State Patent Acts shall be receivable except pursuant to 
some right previously acquired; but nothing in this Act shall pre- 
vent any person who has obtained provisional protection in respect of 
an invention under a State Patents Act from applying for a patent 
for that invention under the State Patents Act. 



PART II.— ADMINISTRATION. 

Division 1. — The Minister, the Commissioner, and the Patent 

Office. 

Ad^iiinistration. 9. The Minister for the time being administering the Department 
of Patents shall be charged with the execution of this Act. 
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10. There shall be a Commissioner of Patents who shall be appointed 
by the Governor-General and who shall under the Minister have the 
chief control of the Department of Patents ; and the Governor- 
General may appoint one or more Deputy Commissioners, and so 
many Examiners of Patents as may be necessary. 

11. — (1.) The Commissioner may, in relation to any particular 
matters or class of matters or to any particular State or part of the 
Commonwealth, by writing under his hand, delegate all or any of his 
powers under this Act (except this power of delegation) to a Deputy 
Commissioner, so that the delegated powers may be exercised by him 
with respect to the matters or class of matters or the State or part 
of the Commonwealth specified in the instrimient of delegation. 

(2.) Every delegation under this section shall be revocable at will, 
and no delegation shall prevent the exercise of any power by the Com- 
missioner. 

12. For the purposes of this Act an office shall be established 
which shall be called the Patent Office. 
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13. There shall be a seal of the Patent OflSce, and impressions seai of Patent 
thereof shall be judicially noticed and admitted in evidence. 4^ ^ 47 vict. 

14. The Commissioner may for the purposes of this Act — Power«of 
(a) Summon witnesses ; commissioner. 
(6) Receive evidence on oath ; 

(c) Require the production of documents ; and 

(d) Award costs against any party to any proceeding before him. 

15. No person who has been summoned to appear as a witness Penalty for 
before the Commissioner shall, without lawful excuse, and after tender gummonsf** 
of reasonable expenses fail to appear in obedience to the summons. 

Penalty : Fifty pounds. 

16. No person who appears before the Commissioner as a witness penalty for 
shall, without lawful excuse, refuse to be sworn or to make an aflSrma- evidenw^^ ^*^* 
tion or to produce documents or to answer questions which he is 
lawfully required to answer. 

Penalty : Fifty pounds. 

17. No officer of the Patent Office or State officer performing officers not to 
work for the Commissioner shall buy sell or acquire or traffic in any Svfnt/oM. 
invention or patent or in any right to or licence imder a patent, and Canada Act 

1 1 •*i* J • lie 188fl s. 51. 

every purchase sale or acquisition, and every assignment or transfer 
of any invention or patent or right to or licence under a patent by 
or to any officer shall be null and void, but this section shall not apply 
to the actual inventor or to any acquisition by bequest or devolution 
in law. 

Penalty : One hundred pounds. 

Division 2. — The Transfer of the Administration of State 

Patent Acts. 

18. The Governor-General may by proclamation declare that on Proclamation of 
a date specified in the proclamation the administration of the State idmiiStration. 
Patent Acts of any State shall be transferred to the Commonwealth. 

19. On the date so specified — 

(a) The State Patent Acts of the State referred to shall so far Effect of 

as they have any relation to patents cease to be adminis- administration. 
tered by the State and the Commonwealth shall there- 
after administer the same so far as is necessary for the 
purpose of completing then pending proceedings and of 
giving effect to then existing rights and the Commissioner 
shall collect for each State the fees to which it may become 
entitled pursuant to such administration ; 

(6) All powers and functions vested under any State Patent 
Act in the State or in the Governor thereof or in the 
Governor with the advice of the Executive Council thereof 
or in any Minister officer or authority thereof shall vest 
in the Governor-General or in the Governor-General in 
Council or in the Minister officer or authority exercising 
similar powers or functions imder the Commonwealth as 
the case requires or as is prescribed ; 

F 2 
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(c) All records registers deeds and documents with appertaining 
models and incidentals of the Patent Department of any 
State vested in or subject to the control of the State 
shall be vested in and made subject to the control of the 
Commonwealth. 
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PART III.— THE REGISTER OF PATENTS. 

20. There shall be kept at the Patent OflSce a Register of Patents 
wherein shall be entered — 

(a) The names and addresses of grantees of patents and of licences 
thereunder ; 

(6) Particulars of additions to or amendments extensions or 
revocations of patents or licences and notices of any 
assignments or transmissions thereof ; and 

(c) Particulars of any other matters affecting the validity or pro- 
prietorship of patents or licences which are prescribed. 

A copy of the Register of Patents shall be kept at such places as 
the Commissioner may direct. 

21. A patent may be transferred in the form and in the manner 
prescribed by indorsement on the back thereof signed by the pro- 
prietor and the transferee and on the production of such patent so 
indorsed the Commissioner shall cause the transfer to be registered. 

22. Copies of all deeds and documents affecting the proprietor- 
ship of any patent or of any licence thereunder shall be supplied 
to the Commissioner in manner prescribed with such further docu- 
mentary proof, if any, as the Commissioner requires or as is prescribed 
for establishing the affecting of the proprietorship and such copies 
and proofs shall be filed in the Patent OflBce. 

23. When any person becomes entitled to any registered patent 
or licence and in manner prescribed proves his title to the satisfac- 
tion of the Commissioner and requests that he be registered accord- 
ingly, the Commissioner shall cause the name of such person to be 
entered as proprietor of the patent or licence in the register-book. 

24. No notice of any trust expressed, implied, or constructive 
relating to any patent or licence shall be entered in the register- 
book or be receivable by the Commissioner. 



Power of 25. The person for the time being appearing by the register- 

^p^Jtorto book to be the proprietor of a patent or licence shall, subject only to 

***iicence^**^°* any rights appearing from such register-book to be vested in any 

other person, have power absolutely to deal with the patent as if he 

were the absolute owner thereof and to give good discharges for any 

consideration for such dealing. 
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26. The last preceding section shall not apply to the protection 

of any person dealing with the registered proprietor other than as 

^ona fide purchaser for value and without notice of any fraud on 
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the part of the registered proprietor and equities in relation to a 
patent or licence may be enforced against the registered proprietor 
except to the prejudice of a bona fide purchaser for value. 

27. The Register of Patents kept at the Patent OflSce and at Register to be 

o ^ ^ i ^ open to 

such other places as the Commissioner may direct shall at all con- inspection, 
venient times on payment of the prescribed fee be open to the inspec- 
tion of the public subject to this Act. 

28. The Register of Patents kept at the Patent Office shall be ferffiS^ples 
"prima facie evidence of all matters required or authorized by this to ^e evidence. 
Act to be inserted therein, and copies of or extracts from such Register 

or of or from any deeds or documents in the Patent Office may subject 
to this Act be supplied certified by the Commissioner and under 
the seal of the Patent Office on payment of the prescribed fee, and 
any documents purporting to be such copies or extracts so certified 
a^d sealed shall be admitted in evidence in all Courts and proceedings 
without further proof or production of the originals. 

29. Applications for patents may be lodged at the Patent Office Lodging of 
immediately after the Commissioner is appointed, notwithstanding before* ***^ 
that this Act has not then commenced, and all applications so lodged of Act!°^™^°* 
shall have priority as prescribed, and the lodging of an application 

under this section shall have the like effect as the lodging of an appli- 
cation after the commencement of this Act, but any patent granted 
pursuant to the application shall be dated as of the day of the. com- 
mencement of this Act. Until forms are prescribed appUcations shall 
be in such form as the Commissioner directs. 

Applications made under a State Patent Act may be lodged as 
prescribed before the commencement of this Act as applications 
under this Act. 

30. If it is made to appear to the Supreme Court that any entry Bectiflcation of 
is wrongly omitted from or made in the Eegister of Patents, then on ^«»t«'- 
complaint of any party aggrieved an order may be made for such 
ractification as is just, and on service of the order on the Commis- 
sioner he shall rectify the Register of Patents accordingly. 

31. No person shall wilfully make or cause to be made — False entries, 
(a) Any false entry in the Register of Patents ; or 

(6) Any document falsely purporting to be a copy of or extract 
from any entry in the Register of Patents, or of or from 
any deed or document in the Patent Office, or produce oi 
tender in evidence any document falsely so purporting. 
Penalty : Three years' imprisonment. 

PART IV.— PROCEDURE. 
Division 1. — ^Applications. 

32. — (1.) Any person whether a British subject or not may make wiio may apply 
an application for a patent. ^°' pateot. 

(2.) Two or more persons may make joint application for a patent 
and a patent may be granted to them jointly. 
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Vict. No. 1123 (3 J ^ny Qf i\q following persons may make application for a 
patent — 

(a) The actual inventor ; or 

(6) his assignee agent attorney or nominee ; or 

(c) the actual inventor or his nominee jointly with the assignee 

of a part interest in the invention ; or 

(d) the legal representative of a deceased actual inventor or 

of his assignee ; or 

(e) any person to whom the invention has been communicated 

by the actual inventor his legal representative or assignee 
(if the actual inventor, his legal representative or assignee 
is not resident in the Commonwealth). 

Form of 33. — (1.) An application for a patent shall be for one invention 

46 A 4** Vict ^^Y> ^^^ must bc made in the form prescribed and must be lodged 
c. 57 8. 6. by being left at or sent by post to the Patent Office in the prescribed 

manner, and must be accompanied by either a provisional specifica- 
tion or a complete specification. 
Declaration and (2.) The application must contain a declaration in the form pre- 
specification. gcribcd Setting out the facts relied on to support the application 

and must be signed by the applicant and attested by a witness. 
Date of (3.) Subject to this Act the application shall date from the time 

when it is lodged in the Patent Office. 

Commencement 34. All Specifications must commence with a title sufficiently 
ofspecifications. indicating the subject-matter of the invention. 

Specification, 35. A provisional specification must fairly describe the nature 

provisional. e ±1 * j.' 

TK o K {o\ of the invention. 

Id. b. 5 (o). 

Complete 36. A Complete specification must fully describe and ascertain 

the invention and the manner in which it is to be performed, and 
must end with a distinct statement of the invention claimed. 



specification 
lb. 8. 6 (4). 



Drawings. 37. Drawings shall accompany every specification if required by 

c^sT^r^*' the Commissioner, and these shall be deemed part of the specification, 

but if the drawings which accompany a provisional specification are 

sufficient for the purposes of the complete specification it shall suffice 

if the complete specification refers to them. 

Time for 38. If a Complete specification does not accompany the applica- 

specification. tion it may be lodged within nine months after the date of the 

46 & 47 Vict. application, or within such further time not exceeding altogether one 

48 & 49 Vict month as the Commissioner in writing allows, but if a complete 

c. 63 8. 3. specification is not so lodged the application shall lapse. 

Examiner to 39. Evcrv application and specification shall forthwith be referred 

compliance with by the Commissioner to an examiner who shall ascertain and report 

prescribed , 

conditions. aS tO — 

c.**^t^6.'^*' (^) Whether the title has been stated as prescribed ; 

(6) Whether the invention has been described as prescribed ; and 
(c) Whether the application and specification are as prescribed. 
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40. In the case of a complete specification lodged after a pro- Bxaminerto 
visional specification the examiner shall also ascertain and report — coDiormfty. 

(a) Whether the invention fully described in the complete ^^^^"^^l^h 
specification is substantially the same as the invention 
the nature of which is described in the provisional 
specification. 

41. In the case of all complete specifications the examiner shall Report as to 

5ilQn previouB 

*^S0 — patenting. 

(a) Ascertain and report whether to the best of his knowledge 2 Bdw. 7 c. S4 
the invention is already patented in the Commonwealth ** ^' 
or in any State, or is already the subject of any prior 
application for a patent in the Conmionwealth or in any 
State ; 

(6) Report whether to the best of his knowledge the invention is And as to 
or is not novel. - °"^'^*^- 

42. If the examiner reports adversely to the application or speci- Action on 
fication on any matter referred to in sections thirty-nine and forty, ^port!^*' * 
the Commissioner may — 46<fe47vict. 

(a) require compliance by the applicant within a specified time 

with such directions for the amendment of the application 
or the specification as the Commissioner sees fit to give ; 
or 

(b) direct that the application instead of dating from the time 

when it was lodged shall date from such later specified 
date not being later than the date of compliance with the 
directions for amendment. 

43. — (1.) An appeal shall lie to the Law OflScer from any direction of Appeal to Law 
the Commissioner under the preceding section. j^^ ^^l'^. 

(2.) The Law Officer shall hear the applicant and the Commis- 
sioner and shall decide whether and subject to what conditions, if any, 
the application and specification shall be accepted. 

44. If the examiner reports favorably to the application or Acceptance on 
specification upon all matters affecting them under sections thirty- JSpSJt*^** 
nine and forty, or if all directions for amendment are complied with 

to the satisfaction of the Commissioner the application and specifica- 
tion may be accepted. 

45. If the examiner reports adversely to the complete specification Amendment if 
the applicant shall be informed thereof and the applicant may within infringes'^ 
such time as may be prescribed amend the specification, and the e^^st*^ p«t«nt. 
amended specification shall be again reported on by the examiner 

under section forty-one. 

46. If the Commissioner is satisfied that no objection exists to the Acceptance. 
specification on the ground that the invention is already patented in g ^^(Jj^mj** 
the Commonwealth or in any State or is already the subject of any 
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prior application for a patent in the Commonwealth or in any State 
he shall in the absence of any other lawful ground of objection accept 
the application and specification without any condition, but if he is 
not so satisfied he may either — 

(a) accept the application and specification on condition that a 
reference to such prior specifications as he thinks fit be 
made thereon by way of notice to the public ; or 

(6) refuse ^to accept the application and specification. 

47. — (1.) An appeal shall lie to the High Court or the Supreme Court 
from any decision of the Commissioner under the preceding section. 

(2.) The Court shall hear the applicant and the Commissioner and 
shall decide whether and subject to what conditions, if any, the 
application and specification shall be accepted. 

48. Unless a complete specification is accepted within twelve 
months from the date of application or such further time as is pre- 
scribed then save in the case of an appeal having been lodged against 
the refusal to accept the application shall lapse. 

• 

49. When an application and specification have been accepted 
the Commissioner shall give written notice thereof to the applicant. 

50. In addition when a complete specification has been accepted 
the Commissioner shall advertise the acceptance in the prescribed 
manner, and thereupon the application and specification shall be open 
to public inspection. 

51. Except as provided in section forty-five reports of examiners 
shall in no case be published or be open to public inspection, or be 
liable to be inspected or produced in any legal proceeding unless the 
Court or person having power to order inspection or production 
certificates that such inspection or production is desirable in the 
interests of justice and ought to be allowed. 

52. Where an application for a patent has lapsed or been refused 
the specifications connected therewith lodged in the Patent Ofiice shall 
not at any time be open to public inspection or be published. 

53. After an application for a patent has been lodged the invention 
may be used and published without prejudice to the validity of any 
patent granted on the application. 

54. After the acceptance of a complete specification and until 
the date of sealing a patent in respect thereof or the expiration of the 
time for sealing the applicant shall have the like privileges and rights 
as if a patent for the invention had been sealed on the date of the 
acceptance of the complete specification : Provided that an applicant 
shall not be entitled to institute any proceedings for infringement 
imless and until a patent for the invention has been granted to him. 
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55. If after an application for a patent has been lodged but before Applicant may 
the patent thereon has been sealed another application for a patent proceedTngs. 
is lodged accompanied by a specification bearing the same or a 

similar title the Commissioner, if he thinks fit, on the request of the 
second applicant may within two months of the grant of the patent 
on the first application either decline to proceed with the second 
application or allow the surrender of the patent (if any) granted 
thereon. 

Division 2. — Opposition. 

56. Any person may within three months from the advertisement opposition to 
of the acceptance of a complete specification, or within such further 46*^ i^vf^ °* 
time not exceeding one month as the Commissioner on application c.67 8. ii. 
made within such three months allows, give notice at the Patent "508^4/*^** 
Office of opposition to the grant of the patent on any of the following 
grounds, but on no other :— 

(a) That the applicant has obtained the invention from the 
person giving such notice (hereinafter referred to as the 
opponent) or from a person of whom he is the legal repre- 
sentative or assignee or nominee ; 

(6) That the invention has not been communicated to the 
applicant by the actual inventor his legal representative 
or assignee (if the actual inventor his legal representative 
or assignee is not resident in the Commonwealth) ; 

(c) That the invention has been patented in the Commonwealth 

on an application of prior date or has been patented in a 
State ; 

(d) That the complete specification describes or claims an 

invention other than that described in the provisional 
specification, and that such other invention forms the 
subject of an application made by the opponent in the 
interval between the leaving of the provisional specifica- 
tion and the leaving of the complete specification ; 

(e) That the invention is not novel or has been already in 

possession of the public with the consent or allowance of 
the inventor ; 

(/) That the invention has been described in a book or other 
printed publication published in the Commonwealth before 
the date of the application or is otherwise in the posses- 
sion of the public. 

57. Where such notice is given the Commissioner shall give notice Decision by 
of the opposition to the applicant, and shall at the time and in manner ^I'^^^y'!^^'' 
prescribed hear and decide the case. c. 57 b. 11 (2). 

58. Any party aggrieved by the decision of the Commissioner may Appeal. 

in the time and in the manner prescribed appeal to the High Court '•'• "• ^^ <3). 
or the Supreme Court. 
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59. The High Court or the Supreme Court may hear the applicant 
and any opponent who in its opinion is entitled to be heard in opposi- 
tion to the grant, and may determine whether the grant ought or 
ought not to be made. 

00. 4. prior patent or a prior application for a patent or a prior 
description of an invention granted made or published more than 
fifty years before the making of an application for a patent shall not 
bar the granting of the patent applied for or affect the validity of the 
patent when granted unless it is shown that the invention specified 
or d\*.scriaed in the prior patent application or description has been 
used in Australia within fifty years of the date of the acceptance of 
the application. 

61. Where the complete specification contains two or more claims- 
in respect of the invention the invalidity of any one claim shall not 
affect the validity of any other claim or the validity of the patent so 
far as it relates to any valid claim. 
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Division 3. — Patents and their Sealing. 

62. The effect of a patent shall be to grant to the patentee full 
power, sole privilege and authority, by himself, his agents, and licensees 
during the term of the patent to make, use, exercise, and vend the 
invention within the Commonwealth in such manner as to him 
seems meet, so that he shall have and enjoy the whole profit and 
advantage accruing by reason of the invention during the term of the 
patent. 

63. Every patent when sealed shall have effect throughout the 
Commonwealth, unless any State shall be excepted therefrom in which 
case it shall not apply to such excepted State. 

64. — (1.) The term limited in every patent for the duration thereof 
shall be fourteen years from its date. 

(2.) But every patent shall cease if the patentee fails to pay the 
renewal fee within the prescribed time. 

(3.) If nevertheless in any case, by accident mistake or inadvert* 
ence, a patentee fails to pay the renewal fee within the prescribed 
time, he may apply to the Commissioner for an enlargement of the 
time for making that payment. 

(4.) Thereupon the Commissioner shall, if satisfied that the failure 
has arisen from any of the above-mentioned causes, on receipt of the 
prescribed fee for enlargement, of for a period not exceeding three 
months not more than Two poimds, and a proportionate fee for each 
additional month not exceeding in all the period of a year and the 
sum of Eight pounds enlarge the time accordingly, subject to the fol- 
lowing conditions : — 

(a) The time for making any payment shall not in any case be 
enlarged for more than one year. 
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(b) If any proceeding is taken in respect of an infringement of 
the patent committed after a failure to make any payment 
within the prescribed time, and before the enlargement 
thereof, the court before which the proceeding is taken may 
if it thinks fit refuse to award or give any damages in re- 
spect of the infringement. 

65. A patent may be in the form in the First Schedule aiid shall Patent for one 
be granted for one invention only but may contain more than olc 4^^2°i7°vic t* ^ 
claim, but it shall not be competent for any person in an acticn oi «• ^7 a. 33. 
other proceeding to take any objection to a patent on the ground that 
it comprises more than one invention, or that the complete specifi- 
<3ation is not in conformity with the provisional. 



66. If there is no opposition, or in case of opposition if the deter- sealing of 

patent, 
lb. 8. 12. 



mination of the Commissioner is in favour of the grant of a patent p**®°*' 
and no notice of appeal has been given within the time limited in that 
behalf, or if in case of an appeal to the High Court or the Supreme 
Court the Court determines that the grant ought to be made, the Com- 
missioner shall cause a patent to be sealed with the seal of the Patent 
Office. 

67. A patent shall be sealed as soon as may be and not after the Time of sealing 
•expiration of sixteen months from the date of application, or such ^^.s. 12(3). 
further time as is prescribed or as the High Court or the Supreme Court 
allows. 



68. If the person making the application dies before the expiration Death of 

lb. 8. 12 (8). 



of the sixteen months aforesaid the patent may be granted to his legal *^^ ^^** 



representative and sealed at any time within twelve months after the 
death of the applicant. 

69. Subject to the provisions of this Act, every patent shall be Date of patent 
dated and sealed as of the date of the application. ^^- *• ^^• 

Provided that no proceedings shall be taken in respect of an 
infringement committed before the publication of the complete speci- 
£cation. 

Provided also that in the case of more than one application for a 
patent for the same invention the sealing of a patent on one of those 
applications shall not prevent the sealing of a patent on an earlier 
application. 

70. If a patent is lost cr destroyed or its non-production is Loss or 
accounted for to the satisfaction of the Commissioner the Commis- pSteS?*^^° 
fiioner may at any time cause a duplicate thereof to be sealed. ib. s. 37. 

Division 4. — ^Amendment of Specifications. 

71. An applicant or a patentee may by request in writing left at Amendment of 
the Patent Office seek leave to amend his complete specification by specification. 
way of disclaimer correction or explanation stating the nature of the AppUcation to 
amendment and the reasons for it. Where two or more persons are amend. 
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jointly entitled to the benefit of a patent the request shall be made 
by those persons or by some or one of them with the written consent 
of the others, and where the patent has been mortgaged the request 
shall be made by the mortgagor and the mortgagee or by the mort- 
gagor with the written consent of the mortgagee or by the mort- 
gagee. 

Referenoe. 72. The Commissioner shall refer the request to the examiner and 

direct him to ascertain and report whether the specification if amended 
as requested would claim an invention substantially larger than or 
different from the invention claimed by the specification without 
amendment. 

Advertisement. 73. The requcst and the nature of the proposed amendment shall^ 
4«&47Vi^. if the specification has been accepted, be advertised in the prescribed 
manner. 

Notice o! 74. Where the specification has been advertised any person may 

opposition. ^^^ ^^ ^j^y ^j^^ within one month from its first advertisement give notice 

(3). at the Patent Office of opposition to the amendment, and the Com- 

missioner shall give notice of the opposition to the person making the 
request. 

Hearing by 75. The Commissioner shall near the person making the request 

Commissioner^^ ^^^^ jl j^^ appears, the person so giving notice, and shall determine 

(5). * whether and subject to what conditions, if any, the amendment ought 

to be allowed, subject however to an appeal to the High Court or the 
Supreme Court. 

Appeal where 76. Where noticc of opposition is given and the person giving such 

?p^it?on given uoticc has appeared before the Commissioner, the High Court or the 

appears.'**^' Suprcmc Court may hear the person making the request and the person 

lb. s. 18 (4). so giving notice and being in the opinion of the Court entitled to be 

heard in opposition to the request, and shall determine whether and 

subject to what conditions, if any, the amendment ought to be 

allowed. 

When no notice 7"?. Where no notice of opposition is given or the person so giving 
poser^^doe? not D.otice docs uot appear the Commissioner shall determine whether and 
appear. subjcct to what conditious, if any, the amendment ought to be 

lb. 8. 18 (5) (6) allowed ; and when in such case leave to amend is refused by the Com- 
missioner or is granted subject to conditions which the person making 
the request is unwilling to accept, such person may appeal to the High 
Court or the Supreme Court and such Court may hear the said peirson 
and the Commissioner and may make an order determining whether 
and subject to what conditions, if any, the amendment ought to be 
allowed. 

Ottimnottobe 78. No amendment shall be allowed that would make the specifi- 
ib. s. 18 (8). cation as amended claim an invention substantially larger than or 

substantially different from the invention claimed by the specification 

before amendment. 
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79. Leave to amend shall, notwithstanding the last preceding i^ave to amend 

• to be conclusive 

section, be conclusive as to the right of the party to make the amend- ^^ ^ 47 yj^^ 
ment allowed except in the case of fraud, and the amendment shall in c. 57 s. is (9). 
all Courts and for all purposes be deemed to form part of the speci- 
fication. 

80. Except as provided in the next following section the provisions ^^ amendment 

f • ^ ^ . t Till where action 

01 sections seventy-one to seventy-mne do not apply when and so long pending, 
as any action for infringement or proceeding for revocation of a patent l^^t^s^*^** 
is pending. 

81. In an action for infringement of a patent and in a pro- Power to 
ceeding for revocation of a patent the Court Justice or Judge may at action"* "'"^^ 
any time order that the patentee shall, subject to such terms as to 46&47Vict. 
costs or otherwise as the Court Justice or Judge may impose, be at 

liberty to apply under the last preceding section for leave to amend 
his specification by way of disclaimer and may direct that in the mean- 
time the trial or hearing of the action be postponed. 

82. Where an amendment by way of disclaimer correction or ex- Restriction on 
planation has been allowed under this Act no damages shall be given damages. 

in any action in respect of the use of the invention before the disclaimer i^- ^- 20. 
correction or explanation unless the patentee establishes to the satis- 
faction of the Court that his original claim was framed in good faith 

and with reasonable skill and knowledge. 

t 

83. Every amendment of a specification shall be advertised in the Adveptisementi 

., 1 *' of amendment. 

prescribed manner. jb g 21. 

Division 5. — Extensions of Patents. 

84. — (1.) A patentee may, after advertising in the prescribed Extension of 
manner his intention to do so, present a petition to the High Court or on' petition to 
the Supreme Court praying that his patent may be extended for a ^i^^'^^! ^^** 
further term, but such petition must be presented at least six 
months before the time limited for the expiration of the patent. 

(2.) Any person may enter a caveat addressed to the prescribed 
officer of the Court against the extension. 

(3.) The Court may hear the petition and the petitioner and any 
person who has entered a caveat or his counsel. 

(4.) The Court shall in considering its decision have regard to the 
nature and merits of the invention in relation to the public and to 
the profits made by the patentee as such and to all the circumstances 
of the tjase. 

(5.) The Court, if it is of opinion that the patentee has been 
inadequately remunerated by his patent, may order the extension of 
the term of the patent or part of it for a further term not exceeding 
seven or in exceptional cases fourteen years, or order the grant of 
a new patent for the term therein mentioned, and containing any 
restrictions conditions and provisions that the Court may think fit. 
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Division 6. — ^Patents for Improvements to Inventions. 

85. The patentee of an invention may apply for a patent, to be 
called an " Additional Patent," in respect of any improvement on liis 
invention. 

An additional patent may be granted to the patentee for the 
imexpired term of the original patent. 

The procedure for obtaining an additional patent shall be the 
same as the procedure for obtaining a patent. 

The fee for an additional patent shall be half the fee for a patent 
and shall be paid as prescribed. 



Revocation of 
patent. 

464^^47 Vict, 
c. 57 8. 26. 



Division 7. — Revocations of Patents. 

86. — (I.) No proceeding by way of scire facias shall be taken to 
repeal a patent. 

(2.) Revocation of a patent may be obtained by petition to the 
High Court or the Supreme Court of a State. 

(3.) Every groimd on which a patent might at common law be 
repealed by scire facias shall be available as a groimd of revocation. 

(4.) A petition for revocation of a patent may be presented by — 

(a) The Attorney-General ; 

(6) Any person authorized by the Attorney-General ; 

(c) Any person alleging that the patent was obtained in fraud 

. of his rights or of the rights of any person under or through 
whom he claims ; 

(d) Any person alleging that he or any person under or through 

whom he claims was the actual inventor of any invention 
included in the claim of the patentee ; 

(e) Any person alleging that he or any person imder or through 

whom he claims an interest in any trade business or 
manufacture had publicly manufactured used or sold 
within the Commonwealth before the date of the patent 
anything claimed by the patentee as his invention. 

(5.) The petitioner must deliver with his petition particulars of 
the objections on which he means to rely, and no evidence shall except 
by leave of the Court be admitted in proof of any objections of which 
particulars are not so delivered. 

(6.) Particulars delivered may be from time to time amended by 
leave of the Court. 

(7.) The defendant shall be entitled to begin and give evidence in 
support of the patent and if the petitioner gives evidence impeaching 
the validity of the patent the defendant shall be entitled to reply. 

(8.) The Court may if it thinks fit call in the aid of an assessor 
specially qualified to assist it in the hearing of the case. 

(9.) Where a patent has been revoked on the ground of fraud the 
Commissioner may on the application of the actual inventor made 
in accordance with the provisions of this Act with such modifications 
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as may be prescribed grant to him a patent in lieu of and bearing the 
date of revocation of the patent so revoked, but the patent so granted 
shall cease on the expiration of the term for which the revoked patent 
was granted. 

PART v.— WORKING OF PATENTS AND COMPULSORY 

LICENCES. 

87. — (1.) Any person interested may after the expiration of two compulsory 
years from the granting of the patent present a petition to the Com- 2 Edw. 7 0. 84 
missioner alleging that the reasonable . requirements of the public »• 2- 
with respect to a patented invention have not been satisfied and 
praying for the grant of a compulsory licence or in the alternative for 
the revocation of the patent. 

(2.) The Commissioner shall consider the petition and if the parties 
do not come to an arrangement between themselves, the Commissioner, 
if satisfied that a prima facte case has been made out, shall refer the 
petition to the High Court or the Supreme Court, and, if the Com- 
miasioner is not so satisfied he may dismiss the petition. 

(3.) Where any such petition is referred by the Comnussioner to 
the High Court or the Supreme Court, and it is proved to the satisfac- 
tion of .the Court that the reasonable requirements of the public with 
reference to the patented invention have not been satisfied, the 
patentee may be ordered by rule or order to grant Ucences on such 
terms as the said Court thinks just or if the Court is of opinion that 
the reasonable requirements of the public will not be satisfied by the 
grant of licences the Court may order the revocation of the patent. 

Provided that no order of revocation shall be made before the 
expiration of three years from the date of the patent or if the patentee 
gives satisfactory reasons for his default. 

(4.) On the hearing of any petition under this section the patentee, 
and any person claiming an interest in the patent as exclusive licensee 
or otherwise, shall be made parties to the proceedings, and the Com- 
missioner shall be entitled to appear and be heard. 

(5.) If it is proved to the satisfaction of the Court that the patent 
is worked or that the patented article is manufactured exclusively 
or mainly outside the Commonwealth, then, unless the patentee 
can show that the reasonable requirements of the public have been 
satisfied, the petitioner shall be entitled to an order for a compulsory 
licence or subject to the above proviso to an order for the revocation 
of the patent. 

(6.) For the purposes of this section the reasonable requirements 
of the public shall not be deemed to have been satisfied if, by reason 
of the default of the patentee to work his patent or to manufacture 
the patented article in the Commonwealth to an adequate extent, or 
to grant licences on reasonable terms or his refusal to sell the patented 
article absolutely or except at oppressive and unreasonable prices — 

(a) any existing industry or the establishment of any new industry 

is unfairly prejudiced, or 
(6) the demand for the patented article is not reasonably met. 
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46 A 47 Vict, 
c. 57 s. 31. 



PART VI.— INFRINGEMENTS OF PATENTS. 

88. — (1.) In any action or proceeding for infringement of .a patent 
the Court of the State in which the action or proceeding is brought 
may if it thinks fit call in the aid of an assessor specially qualified 
to assist it in the hearing and trial of the case. 

(2.) In any action for infringement of a patent the plaintiff must 
deliver with his , statement of claim or declaration or by order of 
the Court or a Judge at any subsequent time particulars of the in- 
fringements complained of. 

(3.) The defendant must deliver with his statement of defence or 
by order of the Court or a Judge at any subsequent time particulars 
of any objections on which he relies in support thereof. 

(4.) If the defendant disputes the validity of the patent the par- 
ticulars delivered by him must state the grounds on which he dis- 
putes it, and if one of those grounds is want of novelty must state 
the time and place of the previous publication or user alleged by him. 

(5.) At the hearing no evidence shall, except by leave of the Court 
or a Judge, be admitted in proof of any alleged infringement or objec- 
tion of which particulars have not been so delivered. 

(6.) Particidars delivered may from time to time be amended by 
leave of the Court or a Judge. 

89. In any action for infringement the validity of a patent shall 
not be disputed on the ground of want of novelty by reason that 
a patent for the same invention was appUed for or granted more 
than fifty years prior to the application for the first-mentioned patent 
if the invention has not been in public use in the Commonwealth 
or a State at any time during such period of fifty years. 

90. In any action for infringement the Court may, if it is of opinion 
that any claim in the complete specification is invalid, order the 
plaintiff to pay to the defendant the whole or such part of the 
costs of the action as it thinks just notwithstanding that the patent 
is held to be valid so far as it relates to any other claim, and order 
the patentee to file a disclaimer at the Patent Office of the invalid 
claim. 

91. In an action for infringement of a patent the Court or a Judge 
may certify that the validity of the patent came in question, and 
if the Court or Judge so certifies then in any subsequent action for 
infringement the plaintiff in that action on obtaining a final order 
or judgment in his favour shall have his full costs charges and 
expenses as between solicitor and client unless the Court or Judge 
trying the action certifies that he ought not to have them. 
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PART VII.— THE CROWN. 

92. — (1.) A patent shall to all intents have the like effect against Patent to have 

,1 -rr • • i r • J. T. • J. eflfect against 

the Kmg as it has against a subject. crown. 

(2.) But a responsible Minister of the Crown administering any 46 and 47 vict 
-department of the public service, whether of the Commonwealth ^' ^^ ** ^^' 
or a State, may use the invention for the public service on such 
terms as are agreed upon with the patentee or in default of 
agreement on such terms as are settled by arbitration in the manner 
prescribed. 

93. — (1.) The Governor-General if thereto authorized by resolu- Acquiaition of 
tion of both Houses of the Parliament may direct that any patent commonwealth. 
«hall be acquired by the Minister from the patentee. 

(2.) The Governor-General may thereupon by notification pub- 
lished in the Gazette declare that the patent has been acquired by the 
Minister, and upon such notification the patent and all rights of the 
patentee thereunder shall by force of this Act be transferred to and 
vested in the Minister in trust for the Commonwealth. 

(3.) The Commonwealth shall pay to the patentee such reasonable 
-compensation as is agreed upon or as is, in default of agreement, 
settled by arbitration in the manner prescribed. 

94. — (1.) The Governor of a State, if thereto authorized by an Act Power of states 
of the Parliament of the State, may, by order published in the Govern- patent^rights. 
ment Gazette of the State, direct the patentee of any invention to 
assign all his rights in the State imder his patent to some officer or 
person named in the order in trust for the State. 

(2.) Upon the publication of the order, all rights of the patentee 
in the State under his patent shall by force of this Act be assigned 
to and vested in the officer or person named in the order in trust for 
the State. 

(3.) The State shall pay to the patentee such reasonable compensa- 
tion as is agreed upon, or as is, in default of agreement, settled by 
arbitration in the manner prescribed. 

(4.) This section shall not apply to any patent which has been 
-acquired by the Minister in trust for the Commonwealth. 

(5.) The last preceding section shall extend to authorize the 
acquisition by the Minister, from the State or officer or person holding 
in trust for the State, of all rights acquired by or on behalf of the 
State under this section, if the acquisition of those rights is necessary 
for the purpose of vesting the patent and all rights thereunder through- 
out the Coirimonwealth in the Minister. 

95. The inventor of any invention may assign the invention and Assignment of 
the patent obtained or to be obtained for the invention to the Com- commonwealth, 
monwealth. 46 & 47 vict. 

The assignment and all covenants and agreements therein contained / 
«hall be valid and effectual notwithstanding any want of valuable 
oonsideration, and may be enforced by action or other appropriate 
proceeding in the name of the Attorney-General. 
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Minister may 98. Where anv invention has been assigned to the Commonwealth 

direct invention ,, t.,. . . • -i-v <. ^ j* • 'j^* j^ j^y. n • • 

tobekeptsecret. the Mmister foi Defence may, by notice m writmg to the Commissioner^ 
46<fc47Vict. direct that the invention and the manner in which it is to be worked 
shall be kept secret. 

97. Every application specification amendment of specification 
or drawing received at the Patent Office or by the Commissioner 
relating to any invention in respect of which such notice has been 
given shall be sealed up by the Commissioner, and the contents of 
such application specification drawing or document shall not be 
divulged without the written permission of the Minister for Defence. 

98. Letters patent for the invention may be made out in the 
name of the inventor and sealed, but such letters patent shall be 
delivered to the Minister for Defence and not to the inventor and 
shall be the property of the Commonwealth, and no proceeding shall 
lie for the revocation of the patent. 

99. The communication of any invention to the Minister for 

Communication t\ p , ji. • j -l "l* ^ • j.* j. ji_ 

of invention to Dcience or to any person authorized by him to investigate the 
authorities not invention shall not, nor shall anything done for the purpose of the 
publication. investigation by such person, be deemed publication or use of the 

invention so as to prejudice the grant or validity of any patent for 

the invention. 



Patent to be 
delivered to 
Minister for 
Defence. 



Revocation of 
direction as to 
secrecy. 

lb. s. 44 (11). 
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100. The Minister for Defence may by notice in writing to the 
Commissioner direct that any invention directed to be kept secret 
need no longer be kept secret, and thereupon the specification and 
drawings may be published. 

PART VIII.— PATENT ATTORNEYS. 

101> Any person on passing the prescribed examination and on 
paying to the Commissioner a fee of Five pounds may be registered by 
the Commissioner as a patent attorney. 

102. Every patent attorney shall have such privileges as are 
prescribed. 

103. The name of any person registered as a patent attorney may 
be removed from the register in the prescribed manner and on the 
prescribed grounds. 

104. No person who has been employed as an officer in the Patent 
Office shall be registered as a patent attorney until he has ceased to 
be an officer for at least twelve months. 

105. Any person who proves to the satisfaction of the Commis- 
sioner that he was at the commencement of this Act bona fide practis- 
ing as a patent agent in any part of the Commonwealth and had been 
so practising for six months prior to such commencement and any 
person who has been an officer in a State Patent Office on complying 
with the prescribed conditions may be registered as a patent attorney 
without passing the prescribed examination. 
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106. Every person whose name is enrolled in the Register of solicitors may 
Practitioners to be kept at the Principal Registry of the High Court patent 

or whose name is enrolled as a solicitor of the Supreme Court of * °^^^^^' 
^ State may practise as a patent attorney without passing the 
prescribed examination and without being registered as a patent 
-attorney. 

107. No person shall practise or act or describe himself as a patent Penalty tor 
attorney unless he is registered or entitled to practise as a patent ^Jscnbing, &c. 
^ittomey under this Act. 

Penalty : One hundred pounds. 

PART IX.— REGULATIONS AND FEES. 

108. The Governor-General may make regulations, not incon- ^^^|™f^^, * 
distent with this Act, prescribing all matters which by this Act are make general 
required or permitted to be prescribed or which are necessary or ^^^^' 
convenient to be prescribed for giving effect to this Act or for the 

conduct of any business relating to the Patent OflS.ce. 

109. (1.) All regulations so made shall Publication and 

^ ' ^ *^ ^ effect of regula- 

(a) be published in the Gazette ; *»<*^- 

(6) take effect from the date of publication or from a later date 

to be specified in the regulations ; and 
{c) be laid before both Houses of the Parliament within seven 

days after publication if the Parliament is then sitting 

and if not then within seven days after the next meeting 

of the Parliament. 

(2.) If either House of the Parliament passes a resolution at any 
time within fifteen sitting days after any regulation is laid before it 
disallowing such regulation, that regulation shall thereupon cease to 
Jiave effect. 

110. — (1.) There shall be paid to the Commissioner in respect of schedule of 
the several matters specified in the Second Schedule the fees in that '®®*' 
Schedule mentioned, and there shall also be paid to him in respect 
of other matters under this Act or the regulations such fees as are 
prescribed. 

(2.) All fees received under this Act shall be paid to and form part 
of the Consolidated Revenue Fund. 

(3.) The Governor-General may by regulation reduce the fees 
specified in the Second Schedule. 

PART X.— MISCELLANEOUS. 

111. In addition to any other powers conferred on it by this Act incidenui 
the High Court or the Supreme Court may in relation to any appeal court*©?* ° * 
or application under this Act— S"^"°^« ^'^' 

(a) Refuse to make any order ; 

(6) Order any issue of fact to be tried in such manner as it 

directs ; and 
(c) Order any party to pay costs to any other party. 
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112. No person shall wilfully make any false statement or any 
false representation to deceive the Commissioner or any ojfficer in the 
execution of this Act or to procure or influence the doing or omis- 
sion of anything in relation to this Act or any matter thereunder. 

Penalty : Three years' imprisonment. 

113. Whoever aids abets counsels or procures or by act or 
omission is in any way directly or indirectly concerned in the com- 
mission of any oflEence against this Act shall be deemed to have 
committed sucH offence and shall be punishable accordingly. 

114. Any attempt to commit an offence against this Act shall be 
au offence against this Act punishable as if the offence had been 
committed. 

115. Offences against this Act punishable by imprisonment shall 
be indictable offences, and any imprisonment imposed for any of such 
offences may be imposed either with or without hard labour. 

116. Any pecuniary penalty for an offence against this Act may 
be recovered in any court of summary jurisdiction. 

117. The Commissioner may on request in writing accompanied 
by the prescribed fee correct any clerical error in the^ Register of 
Patents or in any proceedings under this Act, but no fee shall be 
required in respect of any correction necessitated solely by error in 
the Patent OflS.ce. 

118. The Commissioner may refuse to grant a patent for an 
invention of which the use would in his opinion be contrary to law or 
morality. 

119. Where any discretionary power is by this Act given to the 
Commissioner he shall not exercise that power adversely to the 
applicant for a patent, or for amendment of a specification without 
(if so required within the prescribed time by the applicant) giving 
the applicant an opportunity of being heard personally or by his 
patent attorney or coimsel. 

120. If any person is by reason of infancy lunacy or other 
disability incapable of making any declaration or doing anythirg 
required or permitted by this Act or the regulations, then the 
guardian or committee (if any) of such incapable person or if there 
be none any person appointed by any Court or Judge of the Common- 
wealth or a State possessing jurisdiction in respect of the property 
of incapable persons upon the petition of any person on behalf of 
such incapable person or of any other person interested in the making 
of such declaration or doing such thing may make such declaration 
or a declaration as nearly corresponding thereto as circumstances 
permit, and do such thing in the name and on behalf of such 
incapable person, and all acts done by such substitute shall for the 
purposes of this Act be as effectual as if done by the person for whom 
he is substituted. 
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121. — (1.) If the King is pleased by Order in Council to apply international 
section one hundred and three of the Imperial Act called the Patents forprotSonot 
Designs and Trade Marks Act 1883 to the Commonwealth, then any ^^^^trvict 
person who has applied for protection for any invention in the United c. s? s. io3. ' 
Kingdom or the Isle of Man, or in any foreign State with the Govern- ] ^^^- ^ *^ ^® 
ment of which His Majesty has made an arrangement under the said 
section for mutual protection of inventions, shall be entitled to a patent 
for his invention under this Act in priority to other applicants, and 
such patent shall have the same date as the date of the application in 
the United Kingdom or the Isle of Man or such foreign State as the 
case may be : 

Provided that such application shall be made within twelve months 
from such person applying for protection in the United Kingdom or 
the Isle of Man or the foreign State with which the arrangement is in 
force : 

Provided also that nothing in this section contained shall entitle the 
patentee to recover damages for infringements happening prior to the 
date of the actual acceptance of his complete specification in the Com- 
monwealth. 

(2.) The publication in the Commonwealth during the respective 
periods aforesaid of any description of the invention or the use therein 
during such periods of the invention shall not invalidate the patent 
which may be granted for the invention. 

(3.) The application for the grant of a patent under this section 
must be made ii^ the same manner as an ordinary application under 
this Act. 

(4.) The provisions of this section shall in the case of foreign States 
apply only in the case of those foreign States with respect to which His 
Majesty by Order in Council has before or after the commencement of 
this Act declared the provisions of the aforesaid section one hundred 
and three of the said first recited Imperial Act to be applicable, and 
so long only in the case of each such State as the order continues in 
force with respect to that State. 

(5.) The application must be accompanied by a complete specifi- 
cation which if it be not accepted within the period of twelve months 
shall with the drawings (if any) be open to public inspection at the 
expiration of that period. 

122. — (1.) Where it is made to appear to the Governor-General that Provision for 
any British possession hasi made satisfactory provision for the pro- Ac^'^wrange- 
tection in such possession of inventions patented in the Common- ™®°*®* 
wealth, the Governor-General may by order apply all or any of the c. 67 s. i04.* 
provisions of the last preceding section with such variations or addi- 
tions (if any) as to him seem fit to inventions patented in such British 
possession. 

(2.) An order under this section shall, from a date to be mentioned 
for the purpose in the order, take effect as if its provisions had been 
contained in thjs Act, but it shall be lawful for the Governor-General 
to revoke any such order. 
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123. — (1.) A patent shall not prevent the use, within the territorial 
waters of the Commonwealth, of an invention for the purposes of the 
navigation or working of a British vessel registered at a port or place 
outside the Commonwealth or of a foreign vessel or the use of an 
invention in any such vessel within those waters, provided it is not 
used therein for or in connexion with the manufacture or preparation of 
anything intended to be sold in or exported from the Commonwealth. 

(2.) But this section shall not extend to vessels of any British pos- 
session or foreign State of which the laws authorize subjects of such 
possession or State having patents or like privileges for the exclusive 
use or exercise of inventions within its territories to prevent or inter- 
fere with the use of such inventions in British vessels while in the port 
of such possession or State or in the waters within the jurisdiction of 
its Courts where such inventions are not so used for the manufacture 
or preparation of anything intended to be sold in or exported from the 
territories of such possession or State. 

1 24. The fact that an invention has been exhibited or tested either 
publicly or privately shall not in itself be deemed a ground for refusing 
a patent. 

Provided that any public exhibition or testing must have been 
within one year of the date of the inventor lodging his application for 
a patent. 

125. It shall be the duty of all patentees and their assigns and 
legal representatives and of all persons making or vending any patented 
article for or under them to give sufficient notice to the public that 
the same is patented, either by fixing thereon the word " patented " 
together with the day and year the patent was granted and the number 
of the patent ; or when from the character of the article this cannot 
be done, by fixing to it or to the package wherein one or more of them 
is enclosed a label containing the like notice ; and in any suit for 
infringement by the party failing so to mark no damages shall be 
recovered by the plaintiff, except on proof that the defendant was 
duly notified of the infringement, and continued after such notice to 
make, use, or vend the article so patente^. 
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THE FIRST SCHEDULE. 

CoifMONWEALTH OF AUSTRALIA. 

Edward, by the Grace of God of the United Kingdom of Great Britain and 
Ireland, and of the British Dominions beyond the Seas, King, Defender of 
the Faith, Emperor of India : 

To all to whom these presents shall come greeting : 

Whereas of , in the State of , has, 

pursuant to the Patents Act 1903, made application for letters patent of an invention 
for and has made a declaration in the prescribed form that 

and has by a complete specification fully described 
and ascertained the invention. 
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Now, therefore, we do by these Letters Patent give and grant to the said 

(hereinafter called the patentee) our especial licence 
full power sole privilege and authority that the said patentee by himself his agents 
or licensees and no others may at all times hereafter during the term of years herein 
mentioned make use exercise and vend the said invention within the Commonwealth 
of Australia in such manner as to him or them may seem meet and that the said 
patentee shall have and enjoy the whole profit and advantage from time to time 
accruing by reason of the said invention during the term of fourteen years from the 
date hereunder written of these presents : 

Provided always that these letters patent are subject to the following conditions : — 

(1] That these letters patent shall be void if it is made to appear that this grant 
is contrary to law or is prejudicial or inconvenient to our subjects in 
general, or that the said invention is not a new invention, or that the 
patentee is not (here set out the statement in the declaration) ; and 

(2) That these letters patent shall cease and determine if the patentee fails to 
pay the renewal fee hereunder set out on the date when it becomes due 
or within such further time as may be allowed. 

And we do grant unto the patentee that these letters patent shall be construed in 
the most beneficial sense for the advantage of the patentee. 

In witness whereof we have caused these our letters to be made patent this 

One thousand nine hundred and to be sealed as of the 

One thousand nine hundred 

[Seal of Patent Office.] 

N.B. — The Renewal Fee is £5 and is to be paid to the Commissioner of Patents 
on or before the day of 19 



THE SECOND SCHEDULE. 

Fees. 

£ 8. d. 
On filing application for patent . . . . . . ,.100 

On acceptance of complete specification . . . . . . 2 

For preparation of patent for sealing . . . . . . 6 

On the expiration of the 7th year of the period of the patent 6 
On filing notice of opposition . , , . , . ,.200 
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INDEX TO ACTS, 1903. 



COMMONWEALTH PUBLIC SERVICE AMENDMENT ACT 
1903. See *' Publio Ssbvicb Amendment Act (Common- 
wealth) 1903.' 
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Defence Act 1903 (No. 20 of 1903). 

Absconder. See Desertion. 
Absence, leave of, regulations for . . 

without leave from Citizen Forces on active service . . 
stoppage of pay during 
Acooutrements of Cadet Corps . . . . 

unlawfully disposing of, retaining, &c. See 
Offences. 
See also Property. 
Act, application of, to Naval and Military Forces 
commencement of . . 

forces existing at, deemed to have been 
raised under Act . . 
members of existing forces are subject to, without le-appoint- 

ment or enlistment 
parts of . . . . . . • • 

short title of . . . . 

" this Act," definition of 

wilful contravention of, penalty for, when no other penalty 
provided 
Active Forces, appointment of Officers in. See Appointment. 

definition of 
oath of enlistment for 

effect of 
persons discharged from, may be enrolled in 
reserves .. .. .. .. 

seniority of officers in 
Active service, cadets not liable for 

Citizen Forces may be called out for, in time of 

war 
liable to, when called out 
to be returned to their military 
districts after employment in . . 
absence without leave, punish- 
able as desertion 
definition of 

marked ability and gallantry in, promotion for . . 
member incapacitated on, provision for 

killed, or death caused on, provision for 
widow and family of 
Military Forces subject to Army Act while on, save 
when inconsistent with this Act or as prescribed 
Naval Forces subject to Naval Discipline Act 
while on, save when inconsistent with this Act 
or as prescribed . . 
Permanent Forces liable to be employed on 
Affirmation. See Oath. 
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Defence Act i^QZ— continued. 

Age for compulsory retirement of officers and members 

may be extended in special cases 
for liability to service in Militia Forces in time of war 
officers and non-commissioned officers of Cadet Corps may 

be appointed without regard to 
retirement for, funds for annuities and gratuities to members 
of Permanent Forces on 
Allowances. See 'Pay. 

Ammunition factones* power to establish and maintain 
for Cadet Corps 
See also Property. 
Animal drawing vehicle used on march or duty, toll not to be taken 

for. See Toll. 
Annuities, funds for, to members permanently injured on duty 

See also Members of Defence Force, 
to members of permanent forces retired lor 
age or infirmity 
Appointment of District Commandants 

Districts, Military, and Sub-districts . . 
General Officer Commanding . • 

Naval Officer Commanding . . . • 

non-commissioned officers — 
in Citizen Military Forces 
in Permanent Military Forces 
officers, before commencement of Act, to continue 
civil contract not created by 
during pleasure of Governor-General . . 
first, persons who have served in ranks 

to be preferred for ' . . 

for distinguished service, without exami- 
nation 
in Active Forces — 

provisional, without examination 
provisional, termination of, if ex- 
amination not passed 
without examination, in case of 
Officers of King's Kegular Forces 
vested in Governor-General . . 
petty officers in Naval Forces 
warrant officers — 

in Citizen Military Forces • . 

in Naval Forces 
in Permanent Military Forces 
production of, is 'primd facie proof of . . 
under Act, existing forces are subject to Act without 
Appropriation of money, nothing in Act to be taken as . . 
Arms factories, power to establish and maintain .:, 
of Cadet Corps 

unlawfully disposing of, retaining, &o. See Offences. 
See also Property. 
Army Act, definition of . . . . . . . . 

Military Forces subject to, when on active service, save 

when inconsistent with this Act or as prescribed 
offence against, included in term ** naval or military 

offence " 
penal servitude imposed by, imprisonment may be 
substituted for 
Arrest of deserters or absconders 

execution of order or warrant for . . 
of member charged with naval or military offence when on 
duty or wearing uniform 
in case of Citizen Forces, discontinuance of 
of person not subject to naval or military law, for contempt 
of court-martial . . 



Section. 



27 
27 
59 

62(5) 

123 

63 (i) 
62(3) 



123 



Page. 



123 


129 


8 (v.) 


110 


8(m.) (iv.) 


110 


8 (1.) 


110 


8 («.) 


110 


18(2) 


112 


18 (1) 


112 


10 


111 


13 


111 


16 


111 


11 


111 


22 


112 


14 


111 


15 


111 


14 


111 


8 {vii.) 


111 


18 (3) 


112 


18 (1) 


112 


18 (3) 


112 


18 (1) 


112 


121 


129 


34 


114 


7 


110 


63 (d) 


119 


62 (3) 


118 


4 


109 


55 


117 


4 


109 


106 


126 


114 


128 


122 


129 


113 


128 


113 


128 



90 



113 
113 
117 

118 

129 

119 
118 



129 



124 



Index to Acts, 1903. 



161 



Defence Act \%QZ—coruinued. 

Arrest — contimied. 

without warrant, for sketching, &c., or trespassing on 
defence work 
See also Detention. 
-Artillery, Garrison, Permanent Forces may be raised for 
practice. See Practice, 
ranges. See Kanges. 
Attorney-General, proceedings of courts- martial to be transmitted 
to for record . . . . 

Australian station, Naval Forces may be placed on ship of King's 

Navy on, for training or in time of war for defence . . 
:Bar. See Toll. 
Battery. See Defence Work. 
Billeting members in time of war . . 

in house occupied solely by women or children, not 
authorized . . . . . . 

regulations for 
Board of Advice, Governor- General may appoint 

regulations may be made as to establishment, 
composition, convening, procedure, and power 

\J^ •• •• •• •• •• 

3oat, owner of, to furnish it when required in time of war 

See also Ships. 
Bridge. See ToU. 
British subjects, liabiUty of, to service in Mihtia Forces in time of 

W CvX •• •• •• •• •• •• •• 

dadet Corps, equipment of 

establishment and maintenance of 
military, to be under orders of District Commandant 
officers and non-commissioned officers of, appoint- 
ment of . . 
regulations for maintenance, control, regulation, and 

training of . . 
oomor •• •• •• .• •• 

service in, to be deemed service in Defence 
Force 
Oadets not liable for active service . . 
Canteens, regulations for establishment and conduct of . . 
Cantoning members in time of war . . 

Carriage, owner of, to furnish it when required in time of war 
Certiorari from court-martial, not allowed 
Charge. See Offence. 
Citizen Forces, the 

absence from, without leave, on active service, punish- 
able as desertion 
arrest of member of, when to be discontinued 
calling out of, in time of war, for active service . . 
reason for, to be proclaimed 
reason for, to be communicated to 
Parliament, if sitting 
division of, into Militia, Volunteer, and Reserve 
disrating and discharger of soldiers and sailors of, by 

commanding officer . . 
employment of, on active service, when called out . . 
proclamation that active services no longer required 
punishment of member of, by commanding officer . . 
raising, maintenance, and organization of . . 
retirement of members of, within three months after 

the commencement of Act 
return of, after active service, to Military District . . 
Civil Court. See Court. 
College, Naval and Military, may be established 

regulations for the establishment, 
regulation, and government of . . 



Section. 


Page. 


82 (4) 


123 


31 (2) 


113 


99 (1) 


125 


54 


116 



68 



68 

124 (n) 

28 


119 
130 
113 


124 (a) 
67 


129 
119 


59 

62 (3) 
62 (1) 
62 (6) 


117 
118 
118 
118 


62 (5) 


118 


124 (i.) 
62 (2) 


130 
118 


62 (7) 
62 (4) 
124 (o) 

68 

67 
100 


118 
118 
130 
119 
119 
126 


30 


113 


78 
113 
46 (1) 
46 (2) 


122 
128 
115 
115 


46 (3) 
32(1) 


115 
113 


112 
47 
47 

108 
33 


127 
115 
115 
126 
114 


34 
50 


114 
116 


29 


113 


124 (6) 


129 



119 



162 



Index to Acts, 1903, 



Defence Act \%QZ— continued. 

Commandant, District. See District Commandant. 
Commanding officer, action by, for value of property lost or 

damaged 
appointment of warrant and non-commis- 
sioned officers in Citizen Military Forces by 
death, resignation, or removal of, does not 

abate action or suit . . 

may disrate or discharge soldier or sailor for 

good cause, if authorized by regulations . . 

property of corps or ship's company deemed 

property of, for legal proceedings 

alienation of, ineffectual without 

consent of . . 

punishment for offences by, regulations may 

authorize 
responsible for property supplied to his corps 
or sliip's company 
Commissions, cancellation of, proposed, officer must be notified 

and called on to show cause 
notification not necessary in case of 
absence without leave . . 
Governor- General may issue to officers 
persons who have served without, to have preference 

in first appointment . . 
resignation of, except in time of war 
seniority regulated by date of, in Active Forces 
Commonwealth, civil contract with, not created by appointment 

or promotion of officer 
Crown lands of. Defence Force may be authorized 

to enter and use . . 
defence and protection of. See Defence and pro- 
tection. 
Officer of. See Offences, 
property of. See Property, 
railways of. See Railways, 
service beyond, members may volunteer for 

Military Forces not liable to, ex- 
cept voluntarily 
Naval Forces liable to, for training, 
or in time of war for defence . . 
territories of, service of Military Forces in 
tramways of. See Tramways. 
Compensation, for loss, injury, or damage by exercise of powers 

in relation to defence, regulations f or . . 
to members incapacitated. See Annuities, Gratui- 
ties, Members, 
to wives and families of members, regulations for 

provision for 
Contempt of court-martial. See Court-martial. 
Contract, civil, appointment or promotion of officer does not create 
Contractor, purveyor, &c., supplying inferior articles . . 
Conveyance, regulations for, in time of war . . . ; 

See also Railways, Transport. 
Corps, Cadet. See Cadet Corps. 

disbanding of, or of portion of 
property of. See Property 
See also Commanding Officer. 
Counsel, defence by, on trial by court-martial 

for capital offence, at expense of 
Crown 
Court, civil, offences against Act may be tried by, or by court- 
maruai .. *■ .. .. .. 

proceedings of court-martial not to be removed into, 
by certiorari or otherwise 
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Defence Act 1903— continued. 

Court, civil — continued, 

punishment by, for contempt of court-martial 
of summary jurisdiction — 

prosecutions against officer in, to be brought by or 
in name of District Commandant or Naval Officer 
Commanding 
prosecutions against soldier or sailor in, to be brought 
by or in name of Commanding Officer or adjutant . . 
prosecutions in, District Commandant or Naval Officer 
may authorize commissioned officer to bring, in his 
name 
prosecutor's averment of authority not to be ques- 
tioned 
punishment by, for contempt of court-martial 
Court-martial, accused person at, counsel may defend . . 

counsel provided by (iown in capital cases 

entitled to copy of proceedings 

not to be required to give evidence or 

produce documents 
warrant for arrest of. See Warrant, 
attendance at, of member of Permanent Forces, 

may be ordered . . . . 

composition of, laws applicable to 

power of Governor-General 
regulations as to 
contempt of 

by person not subject to naval or military 

punishment for, on conviction before 

court-martial or 

court of summary 
jurisdiction 
on conviction before 
High Court or State 
Supreme Court 
summary conviction of member for, by 
court-martial 
convening of, power of Governor-General 

regulations as to 
delegation of power of Governor-General to con- 
vene, constitute, and approve, con- 
firm, mitigate, or remit sentences of 
to be revocable 
not to prevent exercise of power by 

Governor-General 
revocation of, not to affect prior acts . . 
documents, production of 
evidence at 
powers of, laws applicable to 

regulations as to . . 
as to sentencing . . 
President of, power to arrest civilian for contempt 
power to issue warrants for deten- 
tion or imprisonment . . 
proceedings of, laws applicable to 

not to be void for want of form 
not to be removed into civil court 
regulations as to 

transmission for record and pre- 
servation of 
regulations as to convening, composition, proce- 
dure, and powers of 
sentence of death, in what cases may be pro- 
nounced . . 



Section. 



90,91 

110 (1) 
110 (1) 

110 (2) 

110 (3) 

91(a) 

96 

96, 103 
99(3) 

94 



93 

88 
86(6) 
124 (fir) 

89 

90 



91 (a) 



91(6) 

92 

86(a) 
124 (fir) 



Page. 



124 



127 
127 

127 

127 
124 
125 
125, 126 
126 

125 



125 
124 
123 
130 
124 

124 



124 



124 

124 
123 
130 



87(1) 


124 


87(2) 


124 


87(2) 


124 


87(3) 


124 


93, 94, 95 


125 


03, 94, 95 


125 


88 


124 


124 {g) 


130 


97 


125 


90 


124 


115 


128 


88 


124 


100 


126 


100 


126 


124 (fir) 


130 


9S 


125 


124 {g) 


130 


98 


125 



164 



Index to Acts, 1903. 



Defence Act iQOS^-continued. 

Court-martial — cc ntinued. 

sentence of death, confirmation of by Governor- 
General 
power of Governor-General to approve, 

confirm, mitigate, or remit 
powers of court as to 
warrant for imprisonment upon. See 
Warrant, 
trial by, for desertion, of members or ex-members 
for any other naval or military offence, 
of members or ex-members, within six 
months of discharge 
or by civil court, for any offence against 

persons not subject to naval or military 

law, not liable to . . 
right of member to, before dismissal or 
reduction 
witnesses, summoning of . . . . 

disobeying summons 
Ck>urt8 of Inquiry, regulations for convening, composition, proce 

dure, and powers of . . ... 

Custody. See Detention. 
Death, offence punishable by, accused entitled to counsel at ex 

pense of Crown 

sentence of, for what offences court-martial may 

inflict . . 
by court-martial, confirmation by Governor 
General 
Defence and protection of Commonwealth and States — 
general powers for 

Naval Forces Uable to serve beyond Commonwealth for 

in time of war 
may be placed on ship of King's Navy for, in 
time of war 
Permanent Forces liable to be employed in 
raising, maintenance, and organization of Forces for 
See also Active service. Domestic violence. 
Defence Foroe, constitution and divisions of . . 

discharge from. See Discharge, 
discipline and good government of, regulations for 
dismissal from. See Dismissal, 
drill, training, and inspection of, regulations for . . 
enlistment in, voluntary except in time of war . . 
in time of war. See Militia Forces 
See also Enhstment. 
exemption from service in . . . . 

burden of proving . . 
ex-members of, may sue Commonwealth for moneys 

due 
trial of, by court-martial. See 
Court-martial, 
may be authorized to enter and use Crown lands 

of Commonwealth or State . . 
may be placed, in time of war, under orders' of 

King's Regular or Naval Forces 
members of. See Members, 
obstructing or interfering with 
officers of. See Officers. 
Defence works, power to construct and maintain 

sketching, photographing, &c., without authority 
entering or approaching with sketching, "Ac, ma- 
terials, with intent 
trespassing on, or on land reserved f or . . 
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Defence Act i90S— continued. 

Defence works — coniintied, 

unlawfully giving or obtaining information as to. 
See Offences. 
Delegation. See Court-martial. 
De««erter or absconder, arrest of, upon warrant 

execution of order or warrant for arrest of 
Desertion, absence without leave from Citizen Forces on active 
service, punishable as . . . . ... 

member or ex-member may be tried by court-martial 

for, at any time 
offences connected with. See Offences, 
to the enem;, court-martial may sentence to 
death for 
Detention in custody for naval or military offence 

discontinuance of, in case of Citizen Forces . . 

in naval or military custody, power to detain, under 

any law, not affected . . 
warrant for. See Warrant. 
Disbanding of corps or portion of corps 
Discharge at expiration of period of service 

before expiration of period of service^ 
in Militia and Volunteer Forces 
in Reserve Forces 
from Active Forces, person obtaining, may be enrolled 
in Reserve Forces . . . . . . . . 

from Citizen Forces, by Commanding Officer, for good cause 
charge to be notified in writing, and 
opportunity given to show cause 
in time of war, member not entitled to 
sentence of, by court-martial 
Discipline of Defence Force, regulations for . . 
Dismissal, right of trial by court-martial before 

sentence of, by court-martial . . . . . . 

by Commanding Officer, in case of Citizen 
Forces . . . . . . . . 

Dispensing with services of officer, soldier, or sailor . . 
Disrating. See Reduction. 

District Commandant, action or suit by, not abated by death, 

resignation, or removal 

appointment of, by Governor-General . . 

approval of, to appointment of warrant 

and non-commissioned officers in Citizen 

Military Forces . . » . 

death, resignation, or removal of,, does not 

abate action or suit by 
definition of . . . . . . . . 

Military Cadet Corps to be under 
orders of . . . . . . . . 

proceedings of regimental court-martial 

to be preserved in office of 
property of Military Forces, not appro- 
priated to particidar corps, deemed to 
be vested in 
prosecutions, summary, to be brought by 
or in name of . . 
may authorize officer to bring, 

in his name 
averment of authority by pro- 
secutor conclusive 
See also Military Districts. 
District, Military. See Military Districts. 
Documents, production of. See Court-martial. 
Domestic violence, calling out of Forces for protection of States 
against, on application of State Government 

C J 08^4. <* 
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Defence Act \9QZ— continued. 

Drill, Defence Force subject to, as prescribed . . 

. officer claiming pay for, except as prescribed, or for men 
not present 
soldier or sailor claiming pay for drill with another corps . . 
use of Crown lands of Commonwealth or State for 
Due. See TolL 

Duty, arrest for offence when on. See Arrest, 
member incapacitated on, provision for 

injured permahently on, funds for annuities or 
gratuities to . . . . . . 

killed, or whose death caused, on, provision for 
widow and family of 
"conveyance of member of Defence Force on. See Railways, 

Tramways, 
neglect of, counselling or aiding 

obstructing or interfering with Defence Force or member on 
ioll not to be taken from member on march or duty 
i^ee also Toll. 
Ekigagement. See Enlistment. 
Engineers, Fortress, Permanent Forces may be raised for 

Submarine Mining, Permanent Forces may be raised for 
Enlistment, evading, &c. See Offences. 

in Active Forces, as soldier or sailor, oath to be taken 
in Militia Forces, in time of war . . 

See also Militia Forces, 
in unauthorized force, inducing or attempting to induce 
information required for, not giving, or giving false. 

See Offences, 
oath of. See Oath, 
period of, in Permanent and Militia Forces 

Volunteer and Reserve Forces 
to be voluntary, subject to liability to serve in time 

OX Wcvx •• •• •• •• •• 

under Act, existing forces are subject to Act without 
Enrolment of persons liable to serve in Militia Forces, regulations 

XOi •• •• «• •• •• •• 

refusing or neglecting to make any prescribed 
See also Enlistment. 
Evidence. See Court-martial. 
Examination for appointment of officers in Active Forces 

to be passed within prescribed time after provisional 

appointment 
provisional appointment without 
appointment without, for distinguished service 
officers of King's Regular Forces may be appointed 

without 
for promotion of officers 
provisional promotion, subject to passing 
promotion without, for distinguished service 
Exemption from service in Defence Forces may be prescribed 

on reHgious pounds 
burden of proving . . 
Factories, arms and ammunition, power to establish and maintain 
False parade state, return, &c. See Offences, 
personation. See Offences. 

pretence, soldier or sailor obtaining pay or money by 
Family, widow of and member incapacitated on active service, 

provision for 
wife and, of member, regulations for compensation to . . 
of married member of Permanent Forces, regula- 
tion for insurance for benefit of . . 
Fedwal Council of Australasia, Act of, specified in first Schedule, 

to cease to apply to Commonwealth Forces 
-idelity, regulations for security f or . . 
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Defence Act \QQZ—c<yfUmued. 

Fieldwork. See Defence works. 
Forces, Actiye. See Actiye Forces. 
Citizen. See Gtizen Forces. 

existing at commencement of Act, application of Act to 
deemed to have been raised under Act . . 
members oU may retire within three months 
King's Regular. See King's Regular Forces, Navy. 
Military. See Militaa:y Forces. 
Militia. See Militia Forces. 
Nayal. See Naval Forces. 
Permanent. See Permanent Forces, 
raising, maintenance, and organization of, for defence and 

protection . . . . . • ... 

Reserve. See Reserve Forces. 
Volunteer. See Volunteer Forces. 
See also Defence Force. 
Forgery of warrant or order under Act , . •• 

Fortifications. See Defence works. 
Forts, power to construct and maintain 

See also Defence works. 
Fmrlough of members, regulations for 
Gate. See Toll 
General Officer Commanding — 

appointment of, by Governor-General .. 

definition of . . . . ... 

may be authorized to assume control of railways for transport 

in time of war 
powers and duties of, to be as prescribed 

exercise or performance oU during vacancy or absence 
warrant and non-commissioned officers in Permanent Forces 
to be appointed by, or by authority of . . 
Governor-General, death sentence by court-martial, confirmation 

*^J •• •• •• •• •• 

definition of 

officers hold appointments during pleasure of 
power to appoint Military Districts, officers, &c. 
to convene and constitute courts-martial, 
and to confirm or remit sentences 
delegation of . . 
to make regulations . . 

Gratuities, funds for, to members permanently injured on duty . . 

See also Members, 
to members of Permanent Forces retired for 
age or infirmity 
Half -pay list, officers of Permanent Forces may be placed on 
officers on, re-employment of . . 

if not re-employed, to be placed on 

unattached list . . 
{ leniority of 
High Court, punishment by, for contempt of court-martial 
Horse, owner of, to furnish it when required in time of war 

used by member of Defence Force on march or duty, or by 
prisoner in his charge, toll not to be taken in respect of 
Imprisonment may be awarded in lieu of penal servitude 

of person sentenced by court-jnartial. See Warrant, 
place of 
Indictable offences 

See also Offence, Offences. 
Infirmity, retirement for, funds for annuities or gratuities to mem- 
bers of Permanent Forces upon . . 
Information as to defences, unlawfully giving or obtaining. See 

Offences, 
refusing to give, or giving false. See Offences. 
Injury on duty. See Members. 
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Defence Act i90Z— continued. 

Inspection, Defence Force subject to, as prescribed 

Insurance by married members of Permanent Forces, regulations 

Awf •• •• •• •• •• •• 

Juries, members of Permanent Forces exempt from service on . . 
King's Navy. See Navy. 

King's Regular Forces, Defence Force may be placed under orders 

of any commander of, in time of war 
laws and regulations for composition, 
procedure, and power of courts- ' 
martial in, application of . . 
members may volunteer to serve with 

forces raised to augment . . 
officers of, may be appointed officers of 
Defence Force without examination . . 
Landing place. See Toll. 

Lands, Crown, of Commonwealth or State, Defence Force may be 
authorized to enter and use . . 
reserved for defence work, trespassing on 
Law, naval or military, persons not subject to, not punishable by 
court-martial 
N State See State Acts. 
Manceuvres, use of Crown lands of Commonwealth or State for . . 
March. See Duty. 
Member, includes officer, sailor, and soldier • • 

See also Forces. 
Members of Defence Force — '■ 

billeting of, in time of war 

with women or children only, not authorized 
regulations for 
cantoning of, in time of war 

conveyance of, by rail. See Railways, Tramways, 
furlough, regulations f or . . 

incapacitated on active service or duty, provision for 
injured permanently on duty, funds for annuities and 

Jiratuitieis to . . . . 

ed, or death caused, on active service or duty, pro- 
vision for widow and family of . . 
leave of absence, regulations f or . . 
obstructing or interfering with 
offences by. See Offence, Offences, 
pay ot See Pay. 

persons who have ceased to be. See Defence Force — ex- 
members, 
punishment of, by commanding officer 

See also Offence, 
quartering of, in time or war . . . . ' . . 

with women or children only, not 

authorized 
regulations for . . . . 

retirement, compulsory, age f or . . 

extension of age for, in special 

cases • • . . • • 

toll will not be taken for, on march or duty. See Toll. 

volunteering to serve in Force raised to serve with King's 

Regulars . . 
to serve beyond the Commonwealth 
Ifilitary Districts, appointment of, by Governor-General 

appointment of commandants of . . 
Cadet Corps in, to be under orders of District 

Commandant . . 
definition of 
delegation of Governor-General's powers as to 

courts- martial in relation to any . > 
division of. into sub-districts 
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Defence Act i%QZ— continued. 

Military Districts — continued, 

establishment of Forces in . ... 

return of Citizen Forces to, after active ser- 
T ice •• ■•• •• •• 

Military Forces, General Officer Commanding. See General Offi- 
cer Commanding, 
not liable to service beyond Commonwealth, except 

voluntarily 
permanent, not to be raised except for adminis 

trative and instructional stafib 
on active service, subject to Army Act save when 
inconsistent with this Act or as prescribed . . > 
Militia Forces, the 

calling out of, on application of State Government, 
for protection of State against domestic violence • 
constitution of 

discharge from, before expiration of period 
period of enlistment in 
liability of male inhabitants to serve in, in time of 

IT CvX^ •• •• •• •• «« 

enlistment of persons liable to serve in . . 

order of . . . . 

See also Enlistment, 
enrolment of persons liable to serve in, in time of 
war, regulations for. . ... ... 

choice by ballot, from persons enrolled, of persons 
required for service, regulatioiis for . . 
Mines, power to lay down . . ■. , • . . 

Minister, definition of . . . . . . '* . . 

Money, appropriation of. See Appropriation. 

See also Pay. 
Musters,, conveyance of troops to and from. See Railways, 

Tramways. 
Mutiny, court-martial may sentence to death for 
Naval Discipline Act, definition of . . 

Naval Forces subject to, when on active 
service, save where inconsistent with 
this Act or as prescribed 
offence against^, included in term " naval 

or miUtary offence " 
penal servitude imposed by, imprisonment 
may be awarded in lieu of . . 
Xaval Forces may be placed on ship of King's Navy for training, 

or in time of war for defence . . 

while so placed, are subject to regulations for Navy . . 

on active service, subject to Naval Discipline Act, 

save when inconsistent with this Act or as pre- 

scnoeci .. .. ~.. > .. .. 

Officer Commanding. See Naval Officer Commanding, 
service of, beyond Commonwealth, for training, or 
in time of war for defence 
Naval Officer Commanding, action or suit by, not abated by 

death, resignation, or removal . . 
appointment of, by Governor-General 
definition of 

powers and duties o^ to be as pre- 
scribed 
exercise and performance of, 
during absence or vacancy 
^ property of Naval Forces, not appro- 

> priated to particular corps or ship's 

company, deemed to be vested in 
prosecutions, summary, to be brought 
by or in name of 
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Defence Act i^QZ— continued. 

Nayal Officer Commanding — continued, 

prosecutions, may authorize officer to 

bring, in his name .. 
averment of authority by 
prosecutor conclusive. . 
warrant and petty officers to be ap- 
pointed by, or by authority of . . 
Naval or Military law. See Law. 

offence. See Offence. 
Navy, The King's, Defence Force may be placed under orders of 

commander of, in time of war 
laws and regulations for composition, pro- 
cedure, and powers of courts-martial in. 
Implication of . . 
regulations for. Naval Forces subject to while 

on board ship of King's Navy 
ship of, on Australian station, Naval Forces may 
be placed on board, for training or in time of 
war for defence 
Non-commissioned officers, definition of 

appointment of. See Appointment, 
appointments o^ held as prescribed . . 
of Cadet Corps, appointment of 
Notice under Act, need not be in writing, unless required by the 

jC^Ov .. .. .. .. .. .. 

in writing of charge, before disrating or discharging soldier 
or sailor of Citizen Forces . . 
of complaint or charge, before cancelling com- 
mission of officer 
Oath includes affirmation in certain cases' . . 
of enlistment, for Active Forces 

form of 
for Reserve Forces, form of 

taken by members of rifle 

clubs 
taken by persons discharged 
from Active Forces and 
enrolled 
effect of . . . . - 

refusing or neglecting to take when tendered . . 
retaking by members of existing forces, not 
necessary 
Offence against the Act, indictable - . . 

other than indictable, punishable on 

summary conviction 
member may be tried by court-martial 

or by civil court for 
punishable by death, counsel provided 
by Crown 
against the Act or regulations, penalty for, when no other 

penalty provided 
commanding officer may be authorized by regulations to 
punish . . . . . . . . 

naval or military — 

arrest and detention of member for 

in case of Citizen Forces, when to be discon- 
tinued 
definition of . . . . . . . . . . 

desertion, punishable by court-martial at any time 
except desertion, punishable by court-martial during 

service, or witlun six months after 
imprisonment for, place of 
imprisonment in lieu of penal servitude . . 
penalty for, may be deducted from pay . . 
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Defence Act iQOS— continued. 

Offence, naval or military — continued. 

punishment of, powers of court-martial as to 
other than indictable, must be prosecuted within six months 
right to trial by court-martial for, before dismissal or 

reduction . . . * . . 

stoppage of pay in case of conviction or sentence 
See also Offences, 
vlnences •• •• •• •• •• •• 

contractor, purveyor, &c., supplying any inferior article 
of food, material, equipment, or beast of draught or 
burden 
member of Gtizen Forces, absenting himself without leave 

when liable to active service 
member of Defence Force — 

obtaining pay or money by false pretence 
fraudulently retaining pay or money 
giving information as to defence works or defences 
officer claiming pay, except as prescribed, on account of 
drill for men belonging to another corps 
claiming pay for officers or men not present 
officer of Commonwealth — 

giving information as to defence works or defences 
receiving for Defence Force any inferior article of 
food, material, equipment, or beast of draught 
or burden . . 



person — 



anns, accoutrements, &c., unlawfully disposing 

ot refusing to deliver up, or retaining 
court- martiskl, contempt of. See Court- 
martial, 
disobedience to summons oL See 
Court-martial, 
defence works, sketching, photographing, &c., 

without authority 
entering or approaching without 
authority, with sketching or 
photographing, &c., materials, 
or apparatus, with intent . . 
trespassing on, or on land re- 
served for 
arrest without warrant of per- 
son reasonably believed gidlty 
of offence under this section 
or defences, unlawfully obtain- 
ing information as to 
desertion, procuring or aiding, or concealing 

deserter 
duty required by Act, counselling or aiding any 
person who has enlisted, or is liable to enhst, 
not to perform . . 
enlist, failing to, when required . . 

counseling oroiiding any person to fail 
to, or to evade enlistment . . 
enlistment, refusing or neglecting to give infor- 
mation required for purposes o^ 
- or giving false information 
oath of, refusing or neglecting to 

take when tendered . . 
in unauthorized force, inducing or 
attempting to induce 
enrolment, refusing or neglecting to give infor- 
mation required for purposes of, 
or giving false information 
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Defence Act iQQZ—ccmtinued. 

0£Feno68, person — continued. 

enrolment, refusing or neglecting to make any 
forcing or uttering any warrant or order under 
tne iVct .. ». .. •• 

obstructing or interfering with Defence Force or 
member in performance of service or duty . . 
personating any other person at parade, &c. . . 
member of Defence Force with in- 
tent to obtain free conveyance, or 
to evade toll or due 
raising forces without authority 
roll or return, refusing or neglecting to meike or 
transmit any prescribed 
signing false 
signing false parade state, roll, pay-list, or 
return •• •• •• >• >• 

uniform, wearing, or employing any other per- 
son to wear, so as to bring contempt 
on the uniform 
wearing, not being member of Defence 

Force . . 
exception as to stage play, &c. 
wilfully contravening any provision of Act or 
regulations 
soldier or sailor, claiming or receiving pay, except as pre- 
scribed, on account of drill in corps other than his own 
See also Offence. . 
Officers — 

appointment of. See Appointment, 
commissions of. See Commissions, 
definition of . . . . . . • . 

hold appointments during pleasure of Governor-General 
holding office at commencement of Act, to continue to 

hold office 
of Active Forces, seniority of . . , 

to rank as senior to officers of Reserve 
Forces 
of Cadet Corps, appointment of 
of King's Regular Forces, may be appointed officers with 

out examination 
of MiUtia Forces 
of Permanent Forces 

on half-pay list 
half-pay, if not re-employed, to be 
placed on unattached list 
of Volunteer Forces 

on unattached Hst. See Unattached List, 
promotion of. See Promotion, 
reserve of, may be formed . . . . 

list to be kept . . 

service of officers who are on . . 
retired lists, may be placed on . . . . 

retirement, compulsory, age for 

extension of age for, in special 
cases . . • . 

services of, may be dispensed with . . 
See also Member. 
Order under Act, forging or uttering 

need not be in writing, unless required by the 

jn.CT> .. »• •• .. 

in writing, production is primd facie evidence of 

for arrest of deserter or absconder, execution of 
Parade, conveyance of troops to and from. See Railways, 
Tramways. 
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Defence Act i90S— continued. 

Parade — continued. 

personation at . . .. •« ,, .. 

state, false. See Offences. 

Parliament, reason for calling out Citizen Forces for actiye service 

to be communicated to 

before calling upon male inhabitants to enlist in time 

of war, occasion to be communicated to, if sitting 

after male inhabitants called out, to be summoned 

if not sitting 
either House of, may disallow Regulations . . 
Pay for drill, wrongfully claiming. See Offences, 
list, false. See Offences, 
or allowances, stoppage of, in case of conviction, sentence, 

or absence 
or money, fraudulently retaining 

obtaining by false pretence . . 
penalty for naval or military offence may be deducted from 
rates of, regulations for 
Penal servitude, imprisonment may be awarded in lieu of 
Penalty for breach of regulations, may be fixed 

naval or military offence, may be deducted from pay 
wilful contravention of Act or Regulations, where no 
other penalty provided 
Permanent Forces, The 

calling out of, on application of State Government, in case 

of domestic violence 
constitution of 
liability to be employed on active service, and for defence and 

protection . . 
members of, attendance at court-martial to give evidence 
exempt from serving as jurors 
married, life insurance by . . 
punishment of, by commanding officer 
retired for age or infirmity, funds for annuities 
or gratuities to 
military, not to be raised except for administrative and 
instructional staffs, &c. . . . . . . . , 

officers of. See Officers, 
period of enlistment in 
raising, maintenance, and organization of 
Personation. See Offences. 
Petty officers, appointment of. See Appointment. 

appointments of, held as prescribed . . 
in Militia Forces 

Permanent Forces . . 

Volunteer Forces . . 
Police officer, arrest of deserter or absconder by 

execution by, of order or warrant for arrest of 

deserter or absconder 
may arrest, without warrant, person sketching, &c., 
or trespassing on defence work or land 
Practice, artillery or rifle, regulations f or . . 

ships and persons not to come within 

prescribed distance of, or obstruct 

naval or military, regulations for preserving public 

safety during . . 
rifle, conveyance of troops by rail to and from 
See also Ranges. 
Prescribed, definition of . . 
Prisoner in charge of member, toll not to be taken in respect of. 

See Toll. 

Proclamation caUing out Citizen Forces for active service in time 

of war ... 
to state reason for caUing out forces , . 
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Defence Act i90Z--^niinueo!,. 

Proclamation — continued. 

notif3dng that active services of Citizen Forces no 

longer required 
of domestic violence, by State Governor 

by Governor-General 
notifying occasion for calling upon male inhabitants 

to enUst; if Parliament not sitting 
calling upon male inhabitants to enlist . . 
Promotion of officers, civil contract not created by . . 

examination for 
for distinguished service, without exami 

nation 

provisional, subject to passing examination 
vested in Govemor-Creneral 
Proof of appointmeht, warrant, or order 

of averment of authority to prosecute, not necessary 
Property of Commonwealth, supplied to corps or ship's company, 
Commanding Officer responsible for 
of Commonwealth, or corps, oivH action in relation to . 

lost or damaged — 

action by Commanding Officer for 

value of . . 

order by court-martial for payment 

of value of 

unlawfully disposing of, or retaining 

of corps, deemed to be property of Commanding Officer 

not alienable without consent of Commanding 

v^ruicer •• •• . . . . . . 

of Defence Force, not appropriated to any corps, deemed 
property of District Commandant or NavsJ Officer 
Commanding 
Protection. See Defence and protection, Domestic violence. 
Provisional appcuntment. See Appointment. 
Punishment. See Offence, Offences, Penalty. 
Purveyor. See Contractor. 
Quartering members in time of war . . . . ^ 

with women and children only, not authorized 
regulation f or . . 
Railways, control of, in time of war, for transport purposes 
personation to obtain free conveyance by . . 
principal official or manager of, to carry .troops, &c., 

when required 
of Commonwealth or State, members on duty to be con- 
veyed over, to and from musters, parades, and prac- 
uoeo .. •• •« •• .. .. 

Raising forces without authority 

Ranges, artillery and rifle, power to acquire, construct, and main- 
tain 
officers in charge of, may stop traffic 
in dangerous proximity to, during 
practice . . . . 

Rank. See Reduction, Seniority. 

Reduction of rank, in Citizen Forces, by Commanding Officer . . 

charge to be notified before, 
and opportunity given to 
show cause 
"i right to trial by court-martial before 

sentence of, by court-martial 
Regiment. See Commanding officer. 
Regular Forces. See King's Regular Forces, Navy. 
Regulations, definition of . . . . . . 

disallowance of .. .. .. 

notification and operation of 
j.cnalties for breach of, mzy be (IxcJ 
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Defence Act 1903— continued. 

Regulations — continued. 

penalty for wilful contravention of, where no other 

penalty provided 
power to make 
to be laid before Parliament 
Beserve Forces, the 

constitution of 
discharge from, before expiration of period 
enrolment of pepv>ns discharged from Active 
Forces in , . 

period of enlistment in 
seniority of officers in 
Beserve of officers, may be formed . . 

list to be kept 
Hetired lists, officers may be placed on 
Hetirement, compulsory, of officers and members, age for 

extension of age in special cases 
for age, or infirmity, funds for annuities or gratuities 

to membe^ of Permanent Forces upon . . 
voluntary, by members of Citizen Forces, within three 
months of the commencement of Act 
Betum, false. See Offences. 

refusing or neglecting to make or transmit 
Bifle associations, regulations for formation and management of 

regulations for formation and management of a 
council of representatives of . 

ClUDS .. *. . .. .. •• 

members of, part of Beserve Forces 
regulations for formation and management of 
practice. See Practice, 
ranges. See Banges. 
Boll, false. See Offences. 

refusing to make or transmit . . 
Safety, public, regulations for preserving 
Sailor, definition of 

discharge of. See Discharge, 
dismissal of. See Dismissal, 
in Active Forces, oath of enlistment by 
Militia Forces 

discharge from, before expiration of 
penou .. .. .. .. 

Permanent Forces 

Volunteer Forces .... 

discharge from, before expiration of 
period . . . . • 

Beserve Forces, discharge from« before expiration of period 
offences by. See Offence, Offences, 
services of, may be dispensed with 
See also Member. 
Seniority of member, forfeiture of, by sentence of court-martial 
officers of Active Forces 

Permanent Forces on half-pay list 
Beserve Forces 
Service, active. See Active service. 

beyond Commonwealth, members may volunteer for . . 

Military Forces not liable to, 

except voluntarily 
Naval Forces liable to, for train 
' ing, and in time of war for 

defence . • * • . . 

discharge at expiration of period of . . 

before expiration of period of — 

Militia and Volunteer Forces . . 
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Defence Act i9QZ— continued. 

Service, discharge — continued, 

before expiration of period of — 
Reserve Forces 
exemptions from, may be prescribed 

on religious grounds 
burden of proving 
in ranks, gives preferential claim for appointment as officer 
in Senior Cadet Corps, deemed service in Defence Force . 
liability to, of male inhabitants, in time of war 

See also Militia Forces, War. 
officers on reserve of officers list 
period of, in Permanent and Militia Forces 
Volunteer and Reserve Forces 
Services of member may be dispensed with 
Ships, power to acquire, build, arm, and maintain 

not to come within prescribed distance of, or obstruct 
artillery or rifle practice . . 
Ship's company. See Commanding Officer. 
Soldier, definition of 

discharge of. See Discharge, 
dismissal of. See Dismissal, 
in Active Forces, oath of enlistment by 
Militia Forces . . 

discharge from, before expiration of period 
Permanent Forces 
Reserve Forces, discharge from, before 

of period 
Volunteer Forces 

discharge from, before 
of period 
offence£i by. See Offence, Offences, 
services of, may be dispensed with . , 
See also Member. 
Staffs, adminiitrative and instructional 

army service, medical, and ordnance . . 
State Acts, application of Act to forces raised under 
specified in First Schedule — 

cease to apply to Commonwealth Forces 
proof of appointments, warrants, and orders under 
toll not demandable under, from members on march 
or duty 
railways. See Railways. 
Supreme Courts. See Supreme Courts, 
tramways. See Tramways. 
States, Crown lands of. Defence Force may be authorized to enter 

and use . . 

defence and protection of. See Defence and protection, 
protection of, from domestic violence, on application of 
State Government 
Sub-districts, definition of . . 

delegation of Govemor-Grenerars powers as to 

courts-martial in relation to any 
division of military districts into 
estabUshment of forces in 
Suit against Commonwealth, by ex-member of Defence Force . . 
Summary conviction, offences against Act, other than indictable, 

punishable by 
of member, by court-martial for contempt 
jurisdiction, court of. See Court. 
Supreme Court of State, punishment by, for contempt of court-martial 
Territories of Commonwealth, service of Military Forces in 
Toll, not to be taken for member on march or duty, or prisoner 

under his charge 
horse used by member or his prisoner 
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Defence Act 190Z— continued, 

Tojl not to be taken for — continued. 

vehicle used by member, &c. . • 
animal drawing such vehicle 
personation of member, in order to evade 
Training, Defence Force subject to, as prescribed 

Naval Forces liable to service beyond Commonwealth for 
may be placed on ship of Navy on Aus- 
tralian station f or . . 
of Cadet Corps, regulations for . . . . , . 

use of Crown lands of Commonwealth or State for 
Traitorous correspondence with enemy, court-martial may sen- 
tence to death for 
delivery to enemy, court-martial may sentence to 
death for 
Tramways of Commonwealth or State, members on duty to be 
conveyed over, to and from musters, parades, and 
practices •• •• •• •• •• 

principal official or manager of, to carry troops, &c., 

when required 
personation to obtain free conveyance by . . 
Transport in time of war — 

control of railways for . . 
regulations for furnishing means of 
Trespassing. See Defence works. 

Unattached list, officers of Defence Force may be placed on 

appointment of persons to be officers on 
employment of officers who are on . . 
officers on half- pay list, if not re-employed, to be 
placed on . . • • % 

Uniform, arrest for offence while wearing. See Arrest. 

members in, conveyance of. See Railway, Tramway, 
wearing, so as to bring contempt upon 
by person not a member 

exception in C€ise of stage-play, perform- 
ance, &c. 
Uttering forged warrant or order under Act . . 
Vehicle, owner of, to furnish it when required in time of war 

used on march or duty, toll not to be taken for. See Toll. 
Vessels. See Ships. 
Volunteer Forces, the 

constitution of . . 

calling out of, on application of State Govern- 
ment, for protection of State against domestic 
violence 
discharge from, before expiration of period 
period of enlistment in 
War, definition of . . . . ... . . . . 

in time of, billeting, quartering, and cantoning 

and quartering, regulations for 
Citizen Forces may be caUed out for active service 
reason for calling out to be pro- 
claimed 
reason to be communicated to 
Parliament) if sitting 
Defence Force may be placed under Commander 

of King's Regular or Naval Forces . . 
definition of " time of war " 
discharge, member not entitled to . . 
Militia Forces, persons liable to serve in 

may be called on to enlist 
order of liability to serve 
^gulations for enrol- 
ment and choice by 
ballot «• «» 
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Defence Act idOS—cominued. 

War, in thne of — continued. 

Naval Forces liable to service beyond Com- 
monwealth for defence 
may be placed on ship of Navy or 
Australian station . . 
owner of vehicle, horse, &c., to furnish it when 

required 
transport, control of railways f or . . 

regulations ios fumishing means of 
Warrant, arrest without. See Arrest. 

for arrest of absconder or deserter . . . . • . 

execution of .. 

for detention of person triable by court-martial 

officers authorized to issue . . 
cognizance of, without proof 
of signature 
for imprisonment of person sentenced by court-martial 

officer authorized to issue 
j cognizance of, without 

proof of signature 
under Act, forgery or uttering of . . 

production is frimd facie evidence of 
officers, appointment of. See Appointment, 
appointments of, held as prescribed . . 
Wharf. See ToU. 

Widow of member. See Family. 
Wife of member. See Family. 
Witnesses. See Court-martial. 
Works. See Defence works. 



ELECTIONS. See " Senate Elections Act 1903. 
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Electoral Divisions Act 1903 (No. 9 

of 1903). 

Divisions under State law to be deemed divisions until altered . . 
names of, map signed by commissioner need not show . . 
Incorporation with Commonwealth Electoral Act 1902 

Extradition Act 1903 (No. 12 of 1903). 

Act, commencement of ,.. 

short title of 
Attomey-Greneral, requisition by, to foreign State, for surrender 

of fugitive criminal . . 
(Commonwealth, extradition from. See Extradition. 
Extradition from Commonwealth, powers of Governor-General as to 

powers of magistrates as to . . 
from foreign states, requisition for 

bringing person surrendered back 
to the Commonwealth 
Extradition Acts, Imperial — 

powers of secretary of State under, vested in 
Governor-General 
^ powers of police magistrates under, vested in 

7 certain magistrates 

terms defined in, have same meaning in this Act 
Extradition crime, person convicted of. See Fugitive Oiminal. 
Foreign States, extradition from. See Extradition. 
Fugitive criminal, requisition to foreign State for surrender of . . 

surrender of, by foreign State 
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High Court Procedure Act 1903 
(No. 7 of 1903). 

Admissions, Court may direct to be made 
Affidavit. See Evidence. 
Affirmation. See Oath. 
Amendment of defects and errors 

of formal defects 
Appeal, definition of 

to High Court — 

institution, time and manner of . . 
procedure on death of party 
security, when required . . 
amount of 
alteration of amount 
stay of proceedings on judgment appealed from 
Appearance to writ — 

by defendant not resident in the State 
at Principal Registry, proceedings aftor 
Application, temporary transfer for purpose of 

documents necessary for, transmission of 

transmission by telegraph 
notice of 
retransfer after 
Attachment of property, discharge of 
Books, production of 
Cause, definition of 

proceedings in district registries, After issue of writ 
transfer of, to other registry. See Transfer. 
See also Suit, Trial. 
Chief Justice, definition of . . 

may issue commissions for taking oaths . . 
writs, commissions, and process tested in name of 
Commissions issued from High Court — 
to be in the King's name 
sealing, signing, and testing of . . 
for examination of witnesses 
for taking oaths and affirmations 
Death of party, proce^ngs on appeal in case of 
Defects and errors, amendment of . . 

formal, and irregularities, not to invalidate proceedings 

unless substantial injustice 
causeo . • . . . . 

Court may declare proceeding 
valid notwithstanding 
Defendant, definition of . . 

disobeying order for production, judgment against by 

default 
not resident in State where writ issued, appearance by 
Deputy Marshal See Marshal. 
District Registrar. See Registrar. 
District Registry. See Registry. 
Documents, production of, may be ordered . . 
proof of service of 

sealed with Court seal, receivable in evidence 
transmission of, when cause transferred 

when cause temporarily transferred 
by telegraph 

summary by telegraph . . 
Error. See Defect. 
Evidence, at trial of causes — 

to be given orally except as provided 

unless in any suit the parties 
agree to the contrary 
proof by affidavit of particular facts 

service of document 
signature of party 
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High Court Procedure Act 

190 3 — continued. 

Evidence — continued. 

on hearing of any matter, not being trial of a cause, 

may be by affidavit or orally . . 
on new trial, may be read from Justice's notes 
on order or commission, in civil matters 
of court seals, not required 
of documents. See Documents, 
of particular facts. Rules of Court as to mode of 

proof . . 
of service of notice of application, may be telegraphed 
production of books or writings containing . . 
Execution, application of State laws as to 

against person, limitations may be prescribed 
property taken in, interpleader as to 

discharge of . . 
Federal jurisdiction, courts exercising, date of process of 
Full Court, definition of 
Governor-General may annul Rules of Court on address from 

either House . . 
High Court, appeals to; See Appeals. 

seal of. See Seal. 
Interpleader, proceedings by way of 

jurisdiction of State Supreme Courts as to . ! 

Interrogatories, examination oh 
Irregularity. See Defect. 
Issues, trial of, without jury, unless otherwise ordered 

with jury, court may order . . . . ,[ 

admissions may be directed . . 
Judgment, definition of . . . . . , , ^ ^ ^ 

appealed from, stay of proceedings on 

enforcement of . . . . . . . . [[ 

upon finding of jury . . . . ,[ [[ 

Jurors. See Jury. 

Jury, application of State laws as to 

judgment upon finding of .. ,, ., *] 

summoning of . . , . .., [] ' [ 

trial of suit without . . . . . . [[ [[ 

of suit or issues with, court may order .:, [] 

with, orders, writs, and proceedings for 
Justices, definition of . . . . . . /^ [ * 

absence of, temporary transfer of cause upon . . ', . 

may make Rules of Court . . . , ,^ * * 

Laws. See State laws. 
Managers of property, duties of , , , . .^ 

liabilities of . . , . .\ '[ 

Marshal or deputy, interpleader by , , [[ 

actions by and against . . . . * ] 

Matter, definition of . . . . 

New trial, appeal includes appUcation for .. [[ [] 

directions f or . . . . , , [[ '* 

evidence at . . . . . , [[ 

grant of . . . . . . [] ''^ 

Notice of application for temporary transfer .. ^* 

when documents telegraphed . . ][ 
evidence of service of, may be telegraphed 
Oath, afiormation in heu of 

Commission for taking . . . . [^ 

Court may administer 

form of . . . . . . ; ; ][ '-^ 

Officers, Commonwealth, juries to be summoned by . . [[ 

State, duties with regard to jury lists !.* ][ 

Order for examination of witness in suit or civil matted .* ] 

for transfer of cause to another registry , . * * 

for trial by jury of suit 
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High Court procedure Act 

1903 — continued. 

Order — continued, 

for validating proceeding, notwithstanding formal defect 

or irregularity 
made at registry to which cause temporarily transferred, 
may be telegraphed 
Plaintiff, definition of 

disobeying order for production, suit may be dismissed 
Proceedings in cause at District Registry 

after transfer 
in suit, for trial by jury 
amendment of defecte or errors in 
not invalidated by formal defect or irregularity 
stay of, on judgment appealed from, to High Ck>urt 
Process of High Court, to be in the King's name 

% sealing, signing, and testing of 

to be dated as ol day of issue 
Production of books and writings, by parties to suit 

disobedience to order for, 
effect of . i 

Proof of court seals, not required 

See also Evidence. 
Receivers appointed by court, duties of . . . . • . 

liability of . . 
Registrars, writs, commissions, and process to be issued by 

to issue writs of summons for commencement of 

causes when required 
when cause transferred, to transmit proceedings and 

documents 
request to, for temporary transfer of cause 
when cause temporarily transferred— 

to transmit request and documents 
to fix date of application 
to transmit documents by telegraph if required 
may by consent transmit by telegraph sum- 
mary of documents 
to telegraph effect of order made, if required 
District, when cause transferred to Principal Registry, 
to transmit proceedings 
Registry, any, seals required shall be kept at 

writs for commencement of causes may be issued 
aw «• ..•• •• •• •• 

transfer of cause from one to another 

transmission of documents upon 
temporary transfer of cause from registry where 

no Justice present to another 
transmission of request and 

documents upon . . 
by telegraph if required 
of summary by telegraph, by 
consent . . . . « . 

hearing of application and re- transfer . . 
transmission of order by telegraph . . 
District, duplicate of seal of court to be kept at 

where cause pending, further proceedings 

may be taken at 
appearance at, or at Principal Registry, by 

defendant not resident in the State 
where any defendant appears at Principal 
Registry, transfer of proceedings from 
Principal, seal of the court to be kept at . . 

where cause pending at District Registry, 

defendant not resident in the State may 

"" appear aw •• •• •• •• 
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High Gourt Procedure Act 

190 3 — continued. 

Registry, Principal — continued, 

where any defendant appears at, transfer of 
cause thither 
Revivor, formal proceedings for, on death of party to appeal not 
necessary . . . . . . .... 

Rules of Court, Justices of High Court may make . . 

power of making extends to altering, annulling 

or re-enacting Rules in Schedule . . 
Rules in Schedule to be, until altered 
to be laid before Parliament 
may be annulled by . Governor-General upon 

address from either House 

prescribing limitations as to execution against 

persons 

mode of proof of particular facts . 

time and manner of institution of 

appeal . . . .r 

use of seals 
Schedule. See Rules of Court. 
Seal of the Court, form and use of 

to be kept at Principal Registry 
duplicate at each District Registry 
writs, commissions, and process to be under 
proof of 
Seals, office, to be kept at each Registry 

proof of 
Security on appeal 
Seizure. See Attachment, Execution. 
Service, may be proved by affidavit 
Signature of party to cause, or solicitor, may be proved by affi 
davit . . . . . . . . . . 

State laws, application of, as to affirmation in lieu of oath 

discharge of property taken in 

execution 
duties of receivers and man 

agers 
enforcement of judgments 
juries and jurors 
oaths, form of 
State Officers. See Officers. 

State Supreme Courts, jurisdiction of, in interpleader . . 
Stay of proceedings on judgment appealed from to High 
Oourl; •• .. .. .. ■ , .. 

Suit, definition of 

examination of witnesses on order or commission . . 
parties to, may be ordered to produce books and writings 
trial of, without jury, unless otherwise ordered . . 
with jury. Court may direct 
change of place of . . 
consent of parties to evidence not being taken 
orally . . . . . . . . 

See also Cause. 
Telegraph, when cause temporarily transferred — 
documents may be transmitted by 
summary of documents may be transmitted by 
order may be transmitted by 
Temporary transfer. See Transfer. 
Testimony. See Evidence. 

Transfer of cause to Principal Registry, when any defendant ap- 
pears there 
from one Registry to another upon order of 

Court 
transmission of documents upon 
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High Court Procedure Act 

19 03 — contintied. 

Transfer of cause — continued, 

from Registry to which first transferred, to any 

other Registry 
temporary, for purpose of application 

transmission of request and docu 

ment6 upon . . 

transmission by telegraph. See 

Telegraph, 
hearing of application and re 

transfer 
no fee payable for 
notice of application 
Trial of cause. See Suit. 

evidence at. See Evidence, 
of issues, directions for 

without jury, unless otherwise ordered . . 
with jury. Court may direct . . 
Witness. See Evidence. 
Writings. See documents. 
Writs issued from High Court, to be in King's name 

sealing, signing, and testing of. 
to be dat^ as of day of issue . 
for purpose of trial by jury 
of summons, may be issued in any Registry . . 

appearance to, when writ issued at District 

Registry 

appearance at Principal Registry, proceedings 
upon 
Venue in suit, change of . . 



High Court Procedure Amendment Act 
1903 (No. 13 of 1903). 

Amendment of sections 8, 9, 10, 11 of High Court Procedure Act 

i-vvfiJ «. .. .. (« «« ,, 

Repeal of section 8 (1) of High Court Procedure Act 1903 
Transfer, temporary, for purpose of application, may be from 
lS*incipal Registry, as well as District Registry . . 
See High Court Procedure Act 1903, Registrars, Registry, 
Transfer. 



Judiciary Act 1903 (No. 6 of 1903). 

Absent defendant not served 

power to proceed where defendant out of 
jurisdiction is served with notice . . 
Accused persons. See Oiminal jurisdiction. 
Affirmation, oath or, of office by Justice of High Court • . 
Aliens, appeal to High Court from judgment affecting status under 

laws relating to . . 
Appeal, by special leave, from State Supreme Court to High 

Court 
any State Court invested with 
federal jurisdiction to High 
Court 
eases in which appeal lies to High Court 
costs, order for, no appeal from, excepting by leave 
criminal cases. See Criminal jurisdiction, 
definition of 
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Judiciary Act 1903— continued. 

Appeal — continued. 

leave of Court appealed from not necessary 

leave required to appeal to High CJourt from interlocutory 

judgments . . 

new trial may be ordered on 
powers of High Court on . . 

special leave to appeal to High Court, applications for . . 
to King in Council, application for certificate to enable 
appeal to, on constitutional questions . . 

See also Appellate jurisdiction. 
Appearance of parties — 

non-appearance by defendant not served 
by defendant not within jurisdiction after notice 
right to appear in person or by barrister or solicitor. . 
Appellate jurisdiction of High Court 

appeals from Justices exercising original jurisdiction 

of High Court . . 
Supreme Courts of States, whether exer- 
cising federal jurisdiction or not . . 
State Courts to which an appeal lay 
to Queen in Council at establish- 
ment of Commonwealth 
State Courts exercising federal jurisdic- 
tion . . . . . . 

jurisdiction to be exercised by Full Court 
See also Appeal. 
Application for certificate that matter is one which ought to be 
determined by King in Council . . 
for leave or special leave to appeal from judgments of 

State Courts 
in Chambers . . 

reference of, to Court 
Attachment not to issue against Commonwealth or State 

and sequestration, effect of removal order on 
Attorney-General of Commonwealth, may bring suit on behalf 

of Commonweath . . 
appoint person to 
bring suit on behalf 
of Commonwealth 
prosecute by indict- 
ment 
discharge persons com- 
mitted for trial 
of State, may bring suits on behalf of State . . 
appoint person to bring suit on 
behalf of State . . 
Bail of accused persons . . . . . . . . 

convicted person on case reserved 

convicted person on arrest after reversal of order arresting 
judgment 
Bankruptcy, appeal to High Court from judgment affecting status 

under laws relating to . . 
Barrister, right to practice in federal Courts . . 

of parties to appear by 
striking of name of, off Register of Practitioners 
Case reserved for Full Court 

See also Criminal jurisdiction. 
Cause, applications relating to the conduct of, may be heard in 
Chambers 
definition of . . . . • . 

-y further hearing of, at another place 

High Court may remit to lower Court for execution of 

judgment on appeal 
removal of. See Removal of cause. 
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Judiciary Act 1903— continued. 

Chambers, appeal from Justice exercising original jurisdiction in 
case stated in, for opinion of Full (^urt 
cosvo in •• •• «• •• 

exercise of jurisdiction in 
jurisdiction in, of State Supreme Courts in matters 

pending in High Court 
matters in, may be referred to Court 
question reserved in, for opinion of Full Court 
Chief Justice, definition of 

opinion of, prevails where Court divided . . 
performance of powers and duties of, in absence 
salary and travelling expenses of 
Claims against Commonwealth. See Suits against Common 

wealth. 
Claims against Gommonwealih Act 1902, repeal of 
Claims against States. See Suits against States. 
Common law, application of, in Courts exercising federal juris 

diction 
Commonwealth, constitutional powers of, questions involving 

Crown Solicitor of, rights and privileges of 
execution not to issue against property or revenue 

vX •• •• •• •• 

judgment against, how satisfied 
judgment in favour of, how enforced . . 
mandamus against officer of 
prohibition against officer of . . 
suits against. See Suits against Commonwealth, 
suits by. See Suits by Commonwealth. 
Constitution, matters arising under or involving interpretation of, 

original jurisdiction of High Court in 
Constitutional powers, certificate to enable appeal to Privy Council 

from High Court on questions involving 
Contempt of Court, power of High Court to punish 
Coats, jurisdiction of High Court to award 

no appeal from order as to, except by leave 
Court, Chamber matters may be referred to . . «• 

excreting federal jurisdiction — 

appeal from, to High Court .^ . , 

application of common law in . . «« 

State laws in . . . . • . . 

of summary jurisdiction, exercise of Federal jurisdiction 

•J J ** *• •• •• •• •« 

Criminal jurisdiction, appeal by case reserved 

special leave 
from order arresting judgment 
hearing of case reserved . . 
improper admission of evidence . . 
arrest of accuised persons 
Daii .. •• •• •• 

commitment for trial . . 
conviction on indictment 
defence of accused by counsel . . 
discharge of accused on warrant 
evidence, improper admission of 
examination of accused persons 
jurisdiction of State Courts 
judgment, arrest of, appeal from order . . 
prosecution by indictment 
trial on indictment . . ' . . 
venue in certain cases 
Criminal proceedings, included in term cause 
Crown Solicitor of Commonwealth, right to practice in Federal 

Courts and courts exercising Federal jurisdiction 
rights and privileges in States . . 
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Judiciary Act 1903— continued. 

Indiotment. See Indictable offences, Attorney-General. 
Injunction against State and its officers . . . . «. 

effect of removal of cause on 
Insolvency, appeal to High Court from judgments affecting status 

of persons under laws relating to 
Interlocutory judgment of State Court, appeal by leave to High 

Court from 
orders, effect of removal order on 
Interpretation of Constitution, original jurisdiction in matters 

involving .. .. 

Inter-State Commission, exercise of jurisdiction of High Court on 

appeal from 
Judge of State Supreme Court, exercise of jurisdiction in 

chambers in matters pending 
in High Court 
power to state a case or reserve 
a question for a Full Court 
Judgment^ absent defendant not concluded by, unless served 
with process 
against Commonwealth or State, how satisfied 
appealed against, power of High Court to affirm, 

reverse, or modify 
definition of . . . . . . . . ... 

delivery of at place different to that where cause or 

matter heard 
enforcement of, where in favour of Commonwealth or 
Ovate .. .. .. .* .. 

of High Court, has effect and may be executed 

throughout Commonwealth 
of State Courts, appellate jurisdiction of High Court 

Jurisdiction, appellate. See Appellate jurisdiction of High Court, 
of High Court, exercise of, by one Justice 

exercise of, in Chambers 
See also Appellate jurisdiction, iBxclusive jurisdiction, and 
Original jurisdiction. 
Justices of High Court, appeal from Justice exercising original 

jurisdiction 
definition of Chief Justice . . 
disabilities of 
duties of, how performed in absence 

of Chief or other Justice . . 
jurisdiction to award costs 
number of 

to exercise jurisdiction of 

High Court 

oath or affirmation to be taken by 

opinion of one Justice may be read by 

another 
power to state case or reserve question 

for Full Court . . . , 

qualifications of 
salaries of 
seniority of 
travelling expenses of 
Laws, State, application of, to summary conviction of 

offenders . . 
indictable offences 
procedure, evidence, &c., in 
Federal courts 

Magistrates authorized to exercise Federal jurisdiction of Court 
of summary jurisdiction 
powers as to security of peace and good behaviour . 
Mandamus against Commonwealth officer 
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Judiciary Act IQOZ— ^continued. 

Mandamus — continued, 

against Federal Court 

power of High Court to direct issue of writ of 
Marriage, appeal to High Court from judgment affecting status 

of pecBons under laws relating to . . 
Marshal, office and duties of 

Deputy . • . . . • • • • . 

officers to assist • . • • . • 

Matter, definition of 

applications relating to the conduct of, may be heard in 
Chambers . . . . ; . . . . . 

New trial, appeal includes application f or . . 

exercise of jurisdiction of High Court to hear and 

determine applications for 
High Court may order, on appeal . . 
Notice to defendant outside jurisdiction, power of High Court 

to proceed after . . . • 

Oath of office by Justice . . 
Offences. See Qiminal jurisdiction. 
Offenders against laws of Commonwealth, application of State 

law to procedure against 
Officer, Commonwealth, original jurisdiction of High Court as to 
muidamus against . . . . 

Officers at Principal and District Registries 

Marshals • • • . . . • 

Offices in, High Court 

new, creation of . . 
Order, effect and execution of order of High Court throughout 

Commonwealth 
of remoTttl of cause on 
included in term judgment . . 
Original jurisdiction of High Court, appe«ds from Justice 

exercising 
in matters in which conferred by the Con- 
stitution . . 
arising under the Constitution 
or involving it6 interpretation 
in mandamus, prohibition, ouster of office, 
and habeas corpus . . . . 

powers in relation to . . 
Ouster of office, original jurisdiction of High Court as to 
Peace and good behaviour, security for, imder Commonwealth 
law «• *. •• .* .. .* •• 

Penalties, venue in suits to recover ' . . 
Plaintiff, definition of . . . . . . .... 

Police Magistrate, power of, to exercise federal jurisdiction of Court. 

of summary jurisdiction 
Principal Registrar of High Court . . . . • • . . 

duties , . . . . -. . ' . . 

power to administer oaths 
Register of Practitioners kept by . . 

Principal Registry of High Court . . . . . . 

Principal seat of High Court' 

Privy Council, applications for certificates to enable appeal to be 
maoe vo .. .. .. .. .. .. 

Proceedings, effect of removal of cause on . . . . 

Process, effect of removal of cause on . . 

not to issue against property or revenue of Common- 
wealth or Stated . . . . . . . . 

of High Court, runs throughout Commonwealth 

powers of Court as to, in exercise of 
original jurisdiction 
Prohibition, exclusive jurisdiction of High Court as to, against 
Commonwealth officers and Federal Courts 



Election. 



38 
33 



Paa-'. 



68 



10 
14 



35 


14 


53 


19 


54 


19 


55 


20 


2 


9 


16 


11 


2 


9 


20 


12 


36 


15 


29 


13 


9 


10 



21 



33 


14 


51 


19 


55 


20 


51 


19 


51 (3) 


1» 


25 


13 


44 id) 


18 


2 


» 


34 


14 


30 


13 


30 


IX 


33 


14 


31,32 


14 


33 


14 


81 


25 


82 


25 


2 


9 


39 


16^ 


51 (1) 


19 


52 


19 


52 


19 


49 (2) 


19 


11 (1) 


10 


10 


10 


22 


12 


44 id) 


18 


44 


18 


65 


21 


26 


13 


31 


14 


38 


1& 



190 



Index to Acts^ 1903. 



Judiciary Act \%QZ— continued. 

Prohibition — continued. 

original jurisdiction of High Ck>urt as to . . 
Property, appeal to High Court from State Court where judg- 
ment involves, to value of £300 . . 
applications relating to custody, management^ pre- 
servation, or sale of, or disposition of purchase- 
money of, may be heard in Chambers 
custody of, when taken or obtained under revenue laws 
orders for custody or preservation of, effect of removal 
of cause on . . . . . . . . • . 

Prosecution. See Indictable offences, Attomey-GeneraL 

i^uestion reserved for consideration of a Full Court 

Jlegister of Practitioners . . . . . . • . 

Registries, District, of High Court. See District Registries. 
Registry, Principal, of High Court 
Remitter of matter in High Court to State Court for trial 
^Removal of cause into High Court — 
application for .. 
Attorney-General of Commonwealth may apply for 

State may apply for . . 
cases in which allowed 

certified copy proceedings to be filed in High Court . . 
defendant may set up new defence 
effect of removal order on proceedings, &o. . . 

party may apply for 

proceedings to be transmitted to High Court 

proceedings after removal 

i-eoerd&'Of court below, sworn copy may be filed and 

VUMtU •• •• •• •• •• •• 

r^ttittsl back if cause improperly removed 
terms on which removal order may be made . . 
writ for return of records in the cause 
Hepeal of Claims against Commonwealth Act 1902 
Revenue laws, custody of property taken or obtained under . . 

venue in suits to recover taxes under . . 
Review, appeal includes application to 
JRules of Court, power to make 

to be laid before Parliament 
may be annulled by Governor-General on 
address from either House 
Salaries of Justices 
Seat, principal, of High Court 
Security, effect of removal order on 

of peace and good behaviour 
Seizures, venue in case of . . 
Senior Justice, opinion of, prevails where Court equally divided, 

if Chief Justice absent . . 
Seniority of Justices 

Sentence, expression judgment includes . . . . 

Service of process on Commonwealth 

otates .. .. •• •• 

Sitting of High Court, places of . . 

power to sit at different places to pro- 
nounce judgment or furth^ir hearing . . 
Solicitor, Crown, of Commonwealth, rights and privileges of . . 
removal of name from Register of Practitioners 
right to practice in Federal Courts 

have name on register of Practitioners 
of parties to appear by 
Special Magistrate, power to exercise federal jurisdiction of Courts 

of summary jurisdiction . . 
State courts, appeal from, to High Court . . . . 

excluded from jurisdiction in certain matters 
federal jurisdiction of 
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Judiciary Act i90S—c(mtinv£d. 

State, District Registry of High Ck>urt in 
execution not to issue against . . 

lai¥8, application of, in Courts exercising federal jurisdic 

tion . . . . . . • . 

as to procedure against offenders 
summary procedure . . 
suits against^ by Commonwealth 

another State 
by, against Commonwealth 

, another State . . . . 

See also Suits against a State, Suits by a State. 
Stipendiary Magistrate, power to exercise federal jurisdiction of 

Court of summary jurisdiction 
Suit^ definition of 

defendant outside jurisdiction . . 
See -also Suits against the Commonwealth, Suits by the Com- 
monwealth, Suits against a State, and Suits by a State, 
Suits against the Commonwealth, by persons 

by States 

exclusive jurisdiction of High 
Court in certain cases of . . 
judgment in, against Common- 
wealth, how enforced 
process, &c., not to issue 
against property or revenue 
of Commonwealth 
rights of parties in 
service of process in 
by the. Commonwealth, by whom may be brought 

exclusive, jurisdiction of High 

Court in certain cases of 
judgment for Commonwealth, en- 
forcement of 
rights of parties in 
service of process in . . 
against a State, by persons 

by another State 

exclusive jurisdiction of High Court in 

certain cases of . . 
injunction against a State and its officers 
judgment in, against State, how en- 
forced 
process, &c., not to issue against property 
or revenue of State . . 

rights of parties in 

service of process in . . 
by a State, by whom may be brought . . 

exclusive jurisdiction of High Court in certain 

cases of 
judgment for State, enforcement of . . 
rights of parties in 
service of process in 
Summary jurisdiction. Courts of, federal jurisdiction of 

magistrates who may exercise 
federal jurisdiction 
of . . 
Summary procedure, application of State law to offences against 

Commonwealth law 
Supreme Court of a State, appeal from, to High Court when 

exercising federal jurisdiction 
appellate jurisdiction of High Court 

as to judgments of 
applications for leave or special leave 
to appeal to High Court from 
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Judiciary Act 1903— coruinued. 

-Supreme Court of a State — continued. 

federal jurisdiction of 
federal jurisdiction of, in Chamber 
matters pending in High Court . . 
suits against Commonwealth may be 

brought in 
suits against State may be brought in 
Taxes, venue in suits to recover 
Territory, District Registry of High Court in . . 
Travelling expenses of justices 

Treaty, matters arising under, exclusive jurisdiction of High Court 
m •• •• •• •• •• •• •• 

Undertaking, effect of removal order on . . . . . . 

Venue in case of certain offences . . . . . . 

proceedings on seizures on high seas 
suits to recover penalties and forfeitures 

waxes •« •• •• •• 

Witnesses, application of State laws to competency of . . 
Wrifcs of mandamus, prohibition* ouster and habeas corpus 

' Naturalization Act 1903 (No. 11 

of 1903). 

Aboriginal native of Asia, Africa, or Pacific Islands, not entitled 

to apply for naturalization i , . . 

of New Zealand, may apply 
Africa. See Aboriginal. 

Allegiance, oath or affirmation of, when required 
Asia. See Aboriginal. 

British subject means natural-bom subject or naturaUzed person 

rights of, how far naturalization confers 
obligations of, naturalization confers . . 
Certificates of naturalization — 
definition of . . 
application for, persons entitled to make. 

evidence in support of 
cancellation of, when revoked ... 

effect of . . . . 

exclusive right of Commonwealth to issue 
fee not chargeable for . . 
grant of, discretionary 
indexes of . . 

obtained in a State before passing of the Act 
obtained in the United Kingdom 
record of memorials of 
return of, to be laid before Parliament 
revocation of . . 
Commencement of Act 

State certificate granted a^ter, to be of no effect 
Commonwealth, exclusive right of Government of, to issue cer 

tificates of naturalization . . 

Fees not chargeable for naturalization 

for copies of certificates of naturalization 
"Governor-General, application to, for certificate of naturalization 

may grant or withhold certificate . . 
revoke certificate 
Infant, naturalization of, by parentage and residence . . 
■Justice of the peace, definition of . . 

certificate of character by 
Letters of naturalization. See Certificates of naturalization. 
Minister, the, definition of . . 

duties of 
^Naturalization. See Certificates of naturalization. 
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Naturalization Act 1903— continued. 

Naturalized, definition of . . 

person, British subject includes . . 
righta and obligations of 
who has obtained State naturalization deemed 
New Zealand. See Aboriginal. 
Pacific Islanders. See Aboriginal. 
Regulations, power to make 

notification in Gazette . . 
to be laid before Parliament . . 
Residence prior to application for naturalization 
evidence of . . . . . . 

^States, persons naturalized by, before passing of Act, deemed 
naturalized 
certificates of naturalization granted by, after commence- 
ment of Act, ineffective . . . . . . ; . 

laws of, distinguishing between natural-bom subjects and 
naturalized persons 
iStatutory declaration, definition of 

in support of application 
United Ilingdom, certificate of naturalization granted by 

production of 
Women, naturalization of, by marriage with British subject 

Naval Agreement Act 1903 (No. 8 

of 1903). 

Appropriation of moneys for purposes of Naval Agreement 
Naval Agreement, between the United Kingdom, the Common- 
wealth, and New Zealand, ratification of . . 

Patents Act 1903 (No. 21 of 1903). 

Abandonm^it of application on rival application for patent 
Acceptance of application and specification — 
advertisement of 
in case of favorable report 
on decision of law officer 
conditional 

notice of, to applicant 
rights of applicant after 
Act, administration of 
commencement of 
parts 
short title 

" This Act," definition of 
Action for infringement. See Infringement, action for. 
Actual inventor. See Inventor, actual. 
Additional patent for improvement . . 
Administration of State Patent Acts, transfer of to Commonwealth 

effect of transfer 
Advertisement of specification on acceptance 

application to amend specification . . 
amendment to specification . . 

Agent of actual inventor, may make application for patent 

Patent. See Patent Attorneys. 
Aiding and abetting offences 
Alteration of register, by correction of clerical errors 

on order for rectification of 
Amendment of specification — 
application for 

reference of, to examiner . . 
advertisement of 
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Patents Act 1903— continued. 

Amendment of specification, application for — continued, 

oppofiition to . '. . • «• 

hearing of • . • • 

grant or refusal of 

appeal to court on grant or refusal of 
grant of leave for, conclusive 
mvalid claim» disclaimer of 
not allowed if effect would be to enlarge claim 
on adverse report by-examiner . . 
pending action for infringement . . 
Amendments, entry of particulars of in register 
Appeal to law officer 

(x)urc •• •• •• •• •• 

in case of opposition 

application to amend 
Application, abandonment of in case of rival application 
acceptance of . . 

conditional, of 

advertisement of specifications on 
amendment of, in case of adverse report . . 
ciai<e oi •• •• «• •• •* 

postponement of, in case of adverse report . . 
declaration in 

earlier, not prejudiced by grant of patent on later . . 
effect of acceptance of complete specification 
, for extension of patent under State Patent Act to Com- 

monwealth . . . . . . . . ' . . 

for new patent when patent revoked on ground of 
irauci •■ •• •• •• •• 

form of 

grant of patent pursuant to 

on death of applicant 
H. lapse of, when complete specification not lodged in 

time 
^ ' ^-^ when complete specification not accepted in 

time 
lodging of, at Patent Office 

before commencement of Act . . 
provisional protection on 
new, under State Patent Act, forbidden . . 
J notice of acceptance oi^ to appUcant 

one invention only 
opposition to. See Opposition, 
persons who may make 
reference of, to examiner 
reference of, to examiner after amendment 
refusal of, by Commissioner 

after opposition 
by Court 
rights of inventor after acceptance of complete speci- 
fication 
specification. See Specification, 
to be for one invention only . . ' . . 

under a State patent Act, may be lodged as applica- 
tion imder Act 
use of invention after lodging of . . 
Assignee of actual inventor may make application for patent . . 

legal representative of deceased, may 
make application for patent 
Assignments, entry of particulars of, in register 
Attempts to commit offences 

Attorney of actual inventor may make application for patent . . 
Attorney-General, included in term *' law officer " 

may proceed for revocation of patent 
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Patents Act iQOZ— continued. 

Attorney-Genera] — continued, 

may authonze person- io proceed for revocation 
of patent . . 
Attorneys, patent. See Patent attorneys. 
Certified copies, admissible in evidence 
CSLaim, valid, in specification, not affected by invalid claim 

patent may contain more than one 
Clefioal errors, correction of 
€k>mmiBsioner, appointment of 

correction of clerical errors by . . 
definition of 
delegation of powers of 
Deputy Commissioners, appointment of 
exercise of discretionary powers by 
power of, to summon witnesses, receive evidence, 
and award costs 

Commonwealth, transfer of administration of State Patents Acts to 

transfer of records, &c., of State Patents Depart 

ments to 
use of inventions for public service of 
acquisition of patent by, from patentee 

State . . 
assignment of invention to . . 

Communicatee may make application for a patent . • 
Complete specification. See Specification, complete. 
Compulsory licence, application for 

reference of application to Court . . 

Court may grant licences or revoke patent. 

patent not to be revoked unless three years 

vilU •• •• •• •• « 

parties entitled to be heard 

matters entitling applicant to grant of com 

pulsory licence or revocation of patent 
rule or order to operate as a licence 
Conditions, working 
Conformity, examination as to 

no objection to patent on ground of non-conformity 
Copies, certified, to be prima facie evidence 
CostSy Commissioner may award 

in action for infringement where patent bad in part 

action for infringement after certificate of validity given 
Court, See High Court, Supreme Court. 
Crown, patent good against 

Commonwealth or State may use invention on terms 
Commonwealth may acquire patent from patentee 
State may acquire patent from patentee 
Commonwealth may acquire patent from State 
assignment of invention and patent to the Commonwealth 
MiinBter may diFept assigned invention to be kept secret . 
secret inventions to be sealed up 

patent for secret invention to be delivered to Minister . 
communication of invention to Defence authorities not 
V» publication . . ... 

publication of inventfon on removal of secrecy obligation. 
Date of patent. See Patent. 

Death of applicant, grant of patept to legal representative 
Declaration in application . . 

by persons imder disability 
Deputy Commissioners, appointment of 
Destroyed patent, duplicate may be sealed in place of 
Disability, declaration, &c., by person under . . 
Disclaimer. See Amendment. 
Discretionary powers, exercise of . • 
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Patents Act \9QZ— continued. 

Doouments, Commissioner may require production of 
false, making . . 

penalty for refusing production of 
of State Patents Department, transfer of, to Common 
wealth . . 

Drawings to accompany specification if required 
Duplicate patent in case of loss or destruction of original 
Duration of patent in case of original grant . . 

extension of patent under State 

Patents Act . . 
extension of patent 
Equities may be enforced against registered proprietor of patent 

or licence 
Evidence, Commissioner may receive on oath 

copies of or extracts from register to be 
tendering false document in 
Examination, as to title of invention 

description of invention 
prescribed conditions 
conformity 
previous patenting 
novelty 
Examiner, appointment of . . 

matters to be examined into by 
reference of applications and specifications to 
report of, as to prescribed conditions 
conformity . . 

previous patenting and novelty 
not to be published . . 

J to be notified to applicant, when adverse 

reference to, of amended complete specification 
application to amend 
Exhibition of invention, not a ground for refusing patent 
Existing patents under State Patents Acts, saving of rights under 

patentees under may apply for extension of 
patent to Commonwealth 
Extension of patent, entry of particulars of, in register . . 

petition for 
caveat against . . 
hearing of petition 
matters to be considered 
grant of .... . , 

term of 

under State Patents Act to Commonwealth 
False document, penalty for making 

entry in register, penalty for making . . 
representation, penalty for making 
Fees, cesser of patent on non-payment of renewal fee . . 
enlargement of time for payment of renewal fee . . 
power to prescribe . . . . 

schedule of 
Foreign patents, application of international arrangements for 

protection of inventions 
Form of patent . . 
Fraud, leave to amend conclusive, except in case of . . 

persons having notice of, not protected 
High Court, appeal to, where no opposition 

where opposition 
in case of application to amend 
) extension of patent by 

grant of compulsory licence by 
incidental powers of . . 
revocation of patent by 
Immoral invention, patent may be refused for ' , . 
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Patents Act 1903— continued. 

Improvement on an invention, grant of additional patent for 
Indictable offences 
Infant, declaration by 

Infringement^ action for, none before patent granted . . 

where renewal fee unpaid 
none for infringement before publication 

of complete specification . . 
amendment of patent pending 
appointment of assessors in . . , . 

certificate of validity in 
costs in, where patent bad in part 
damages in, not recoverable where 
** patented " not marked on patented 
article . . . . . . 

where amendment aUowed . . 
disclaimer in, where patent bad in part 
evidence of matters not specified |n par- 
ticulars . . . . 

objections in, by defendant . . 

where want of novelty 
alleged 
particulars in, by plaintiffs 

by defendants . . 
amendment of 
Inspection, examiners' reports not open to . . . 

of register of patents . . . . , ^ 

specification accepted . . 

with lapsed application not allowed 
Intercolonial arrangements, Governor-General may make orders 
as I/O •• •• *• •• •• 

International arrangements, application of, to Commonwealth 

applications under 

priority of rights under . . 

publication or use of invention under 

Invention, additional patent for improvement on 

assignment of, to Commonwealth . . 

communication of, to Minister of Defence not deemed 

publication 
definition of . . . . 

description of, in provisional specification 

complete specification 
examination as to, by examiner 
exhibition or testing of, not a ground for refusing 

patent 
immoral, or use of which would be ui)lawful, not 

patentable 
over 50 years old and not in use . . 
provisional protection of 

publication or use of, after application for patent 
rights of applicant for patent for, after acceptance of 

complete specification 
title of, in specification . . 
use of, after application lodged . . 
by Defence authorities 
patented, on board ships 
Inventor, actual, application for patent by, or by assignee, agent 

attorney, or nominee 
communicatee of . . 
definition of 

legal representative of deceased 
may obtain new patent on revocation 
patent granted in fraud of rights of 
Issue of fact. Court may direct trial of 
Joint applications may be made . . 

C. 10824. H 
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Patents Act 1903— con^inwei. 

Lttpde of appIi(iation when complete specification not famished 

in time 

accepted 

in time 

Law officer, appeal to, from Commissioner . . 

definition of . . 

decision of . . 

Legal representative, application for patent by 

grant of patent to, in case of death of appli 
cant 
Letters patent. See P&tent. 
Licence, compulsory. See Compulsory licence. 

entry of particulars relating to, in register 
iproprietorship of, copies of daeds and documenta affecting, 

to be filled in Patent Office 
registration of 
registered proprietor of, powers of . . 
registration of particulars relating to 
Lost patent, duplicate may be sealed in place of 
Lunatic, declarations, &c., by 
Models, &c., of State Patents Department, transfer of, to Common 

Wealth 
Nominee of actual inventor may make application for patent 
Notice to applicant of acceptance of application and specification 

of opposition 
Novelty, examination as to previous patenting 
report as to 

prior patents and prior applications more than 50 years old 

not to bar grant unless in use 

Objection to patent not allowed on ground that it comprises more 

than one invention 
not allowed on ground of non-conformity of 
complete and provisional specificatloos 
Offences, aiding and abetting 
attempts to commit 
disobedience to summons as witness 
false document, making, &c. 
entry, maldng 
representations, making 
indictable, what are 
• pecuniary penalties, recovery of 
refusal by witness to be sworn or answer quest ion 

to produce documents 
trafficking by officer in inventions . . 
unqualified person practising as patent attorney 
Officer, not to traffic in inventions or patents . . 

be registered as patent attorney until he has ceased 
to hold office for twelve months 
01d,inventions not in use . . 
One invention, application for patent to be for 

patent not objectionable if it comprises more than 
Opposition to grant, time for 

notice of .... 

grounds of 

Commissioner to hear and decide case 
appeal to Court in case of 
amendment of specification 

hearing in case of 
appeal to Court in case of 
Particulars by plaintiff in action for infringement 

defendant in action for infringement 
Patent, Requisition of, by the Commonwealth 
\ i a State . . . . 

ikmendment of. ' See Amendment. 
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Patents Act 1903— continued- 

patent— continued. 

application for. See Application. 

assignment of, to Commonwealth . . .^ 

cesser of, on failure to pay renewal fee • 

compulsory licences 

copies of deeds and documents affecting proprietorship , 

of, to be filed in Patent Office 
ciaie oi *• •• •• •# •• 

definition of . . 

delivery of, for secret invention to Minister of Defence 

duplicate grant of, in case of loss, destruction, or non-pro 

duction of original 
effect of . . . . . . ... 

entry of particulars relating to, in register 

exception of State from 

extension of time to pay renewal fee . * 

extension of. See Extension of Patent. 

for one invention only, but no objection to be taken if it 

comprises more than one . . 
form of . • . . . . . . . # 

grant of . . . . 

does not prejudice grant on earlier application 
loss of, grant of duplicate in place of . . 
may have more than one claim . . . . , 

non-conformity of complete, with provisional specification 

no ground of objection to . . 
non-production of grant of, duplicate in case of 
operates against the Crown . . 
persons who may make application for 
proprietorship of, copies of deeds and documents affecting 

to be filled in Patent Office 
registration of 
register. See Register of Patents, 
registered proprietor of, powers of dealing with 
revocation of. See Revocation of Patents, 
sealing of 
term of . . . . . . 

transfer of 

under State Patents Act, extension of to ' Common 

wealth 
working conditions of .^,. 

Patent Act, State. See State Patents Act. 
Patent attorneys, examination for registration as 

privileges of 

removal of, from register . . 
officers not to be registered as, until twelve 

months after ceasing to hold office 
patent agents, under State Pate ts Acts, may be 

registered as 
solicitors may practise as . . 
unqualified persons not to practise as 
Patent Office, definition of ... 

establishment of . . 

register of patents to be kept at 
seal of . . . . 

Patented article, definition of 

word " patented " to be marked on 
Patentee, definition of 

application by, under State Patents Act, for extension 

of patent to Commonwealth 
rights of, under patent 
Penalties at foot of sections, meaning of 

pecuniary, recovery of 
Post, applications may be sent to Patent Office by 
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Patents Act 1903— continued. 

Prescribed, definition of . . 

Prior patents and applications more than 50 years old not to bar 

grant of patent if invention 'liot in use . . 
Private exhibition or testing of invention not to bar grant of 
patent ' . . . . . . . . 

Proceedings pending under State Patents Acts, s ving of 
Proprietorship 6f patents, &c., copies of deeds and documents 

affecting, to be filed 
registration of . . 

Provisional protection, after application lodged 

under State Patents Acts, saving cf 
rights under . . . . 

Provisional specification. See Specification, provisional. 

Public exhibition or testing of invention not to bar grant of 

patent 
PubIl6atlon of specification when accepted 

invention after application, effect of 
not allowed of examiners* reports 
not allowed of specification accompanying lapsed or 
]'' ' \ refused application 

communication of invention to Minister of Defence 
not deemed . . 
Records of State Patents Departments, transfer of, to Common 

*' wealth 
Rectification of Register, powers of Supreme Court as to 
Re^'ster of patents to be kept at Patent Office 

copies o^ to be kept at places directed b v 

Commissioner 
copies of or extracts from, evidence 
correction of clerical errors in 
false entry in . . 
* ' opeki to public inspection. . 

. ., rectification of .. 

^ ' registration of transfers of patents, &c. 

, . trctnsfer of, of State Patents Department, to 

' ; Common we'alth 

trusts not entered in 
Registered proprietor, power to deal with patent, &c. 
Regulation, definition of . . 

' inchided in term ** This Act" 
" ' ' power to make . . 
, < publication and effect of . . 

disallowance by Parliament 
Renewal fee, cesser of patent on failure to pay . . 

' ' enlargement of time for payment of 

Re^al oi^ patents. See Revocation of Patent. 
Revocation of patent, entry of particulars of in register 

petition f or . . 
grounds of . . 

persons' who may present petitions for 
particulars of objections 
amendment of particulars 
defendant entitied to begin 
assessor may be appointed 
grant of new patent to person obtaining 
on ground that reasonable requirements of 
public not met 
Rival applicatibns, abandonment of proceedings on application in 

case of . . . 
Scire facias, no proceedings to be taken by, to repeal a patent 
Seal of Patent Office 
Sealing of patent . . " . . 

time of . . 

in case of death of applicant. . 
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Patents Act 1903— continued. 

Secret, invention assigned to Commonwealth may be ordered to be 

kL%j\}v •• •• •• •• •• •» 

specification and drawings of secret invention to be sealed up 
Ships, use of patented inventions on, in Commonwealth waters . . 
Specification, acceptance of 

conditional 
advertisement of acceptance of . . 
amendment of. See Amendment, 
application to be accompanied by 
complete, requisites of 

time within which it must be lodged 
reference to examiner 

after amendment 
effect of acceptance of 
description of invention in 
drawingis must accompany, if required . . 
invalid claim in, does not affect valid claims 
must commence with title of invention . . 
non-conformity no ground of objection after patent 

granted 
provisional, requisites of 

reference of, to examiner 
public inspection, open to, if accepted . . 

not open to, if refused or lapsed 
refusal to accept 

sealing up bf where invention ordered to be kept 
oecrei; .• .. .. .. .. 

title of invention in . . 
State, definition of . . . . . . ..... 

use of invention by, for public service of 
acquisition of invention by . . 
Commonwealth may acquire invention irom 
State Patent Act, applications under may be lodged as applica- 
tions under Act 
continuance of patent under, notwithstanding 

grant under Act 
definition of 

extension of patent under, to Commonwealth . . 
new application under, not receivable 
saving of rights under 

surrender of patent imder, on grant under Act . . 

transfer of administration of, to Commonwealth 

vesting of powers and functions imder, on 

transfer 

State Patents Department, transfer of records, &c., of, to 

Commonwealth 
Supreme Court, appeal to from decision of Commissioner in first- 

' instance 

in case of opposition . . 
application to 
amend 
definition of 
extension of patent by 
grant of compulsory hcenco by 
incidental powers of 
revocation of patents by . . 
Surrender of patent in case of rival application 

under State Patent Act in case of grant under 

£jlCv .. .. .. .. «. 

Term of patent 

extension of 
Testing of invention 
Title of invention to be inserted in specification 

registered proprietor of patent or licence . . 
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Patents Act 1903— corumued. 

Transfer of patents 

Transmissions, entry of particulars of, in register 
Trusts, notice of, not entered on register 
Unlawful invention, patent may be refused for 
Witness, Commissioner may summons 

disobedience by, of summons 

refusal by, to give evidence or produce documents 
Working of patents . . 

See also Compulsory licence. 



Public Service (Commonwealth) Amend- 
ment Act 1903 (No. 19 of 1903). 

Amendment of section 80, paragraph (c), of CommonweaUh Public 

Service Act 1902 
Regulations, alteration of power to make as to registration of 

persons eligible for appointment 



Rules Publication Act 1903 (No. 

18 of 1903). 

By-laws. See Statutory Rules. 

CJommencement of Act 

Evidence of statutory rules . . . . 

Government Printer to number, print, and sell statutory rules . . 
Prescribed, definition of .. .. .. .. 

Regulations, power to make . . . . 

notification in Gazette . . 
to be laid before Parliament 
defining statutory rules 
See also Statutory rules. 
Rule-making authority, definition of . . 

making of statutory rules by . . 
making of provisional rules by . . 
Rules. See Statutory rules. 
Statutory rules, definition of .... 

which are required to be laid before Parliament 

notice of proposal to make . . 

copies of draft rules to be obtainable . . 

suggestions of persons interested to be con3idered 

making and commencement of 

notification of, in Gazette 

printing, numbering, and sale of 

proof of . . 

provisional 
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Senate Elections Act 1903 
(No. 2 of 1903). 

Act, application of, to elections to fill periodical and casual vacancies 
incorporation with Commonwealth Electoral Act 1902 
short title of . • 
Candidates, number of, required to be elected 
elected to fill periodical vacancies 
elected to fill casual vacancies 
declaration of names of those elected 
indorsement on writ of names of those elected 
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Senate Elections Act 1903— continued. 

Casting yote, to decide which candidates elected to fill 

periodical vacancies 
Casual vacancies, condidates elected to fill . . 

definition of casual vacancy 
election to fill periodical and casual vacancies 

to be conducted as one election 
indorsement on writ to certify candidates elected 
vO mt •• •• •• •• •• 

Court of Disputed Returns, powers of 

IHsputed elections, powers of C)ourts of Disputed Returns in case of 

Elections, application of Act to 

candidates elected to fill periodical vacancies 

casual vacancies . . 
powers of Court of Disputed Returns 
i casting vote at . . 

declaration of result 

disputed, powers of C!ourt of Disputed Returns as to . . 
election to fill periodical and casual vacancies to be con- 
ducted as one 
indorsement on writ certifying what candidates elected 
nomination^ form of 
number of candidates to be elected at 
Indorsement on writ certifying candidates elected to fill periodical 

and casual vacancies . . 
Nomination, form of 
Periodical vacancies, candidates elected to fill 

definition of periodical vacancy . . 
elections to fill periodical and casual vacancies 

to be conducted as one 
indorsement on writ to certify what candi- 
dates elected to fill . . 
Vacancies. See Casual Vacancies. Periodical Vacancies. 
Writ, form of 

indorsement on, certifying names of candidates elected 

Sugar Bounty Act 1903 (No. 4 

of 1903). 

Appropriation of Consolidated Revenue Fund for bounty on white- 
grown sugar cane or beet 
Average sugar-giving contents of sugar cane or beet . . 
Beet, bounty on white-grown, for manufacture of sugar 
Bounty, grant of, to growers of white-grown sugar cane or 

LMTCv •• •• •• •• •• •• 

rate of, on sugar-cane 

on beet 
rebate paid before commencement of Act deemed 

bounty 
sugar produced on land cultivated by other than white 

labour disqualified f or . . 
time of allowance . . 
Excise duty, rebates of, paid before commencement of Act deemed 

bounties 
Planting by other than white labour after 28th February, 1903 . . 
Rebate. See Excise Duty. 
Regulations, power to make 

publication and effect of 
Parhament may disallow 
under Excise Act 1901 and Excise Tariff 1902 
Sugar-beet, bounty on 

average sugar-giving contents of.. 

cultivation by other than white labour 

planting by other than white labour . . . . 
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Sugar Bounty Act 1903— coruinued^ 

Sugar-cane, bounty on 

average sugar-giving contents of 
cultivation by other than white labour 
planting by other than white labour 

White labour, sugar cane or beet for bounty to be produced by 

' Sugar Rebate Abolition Act 1903 

(No. 3 of 1903). 

Abolition of rebate of excise duty on sugar 
Excise Tariff 1902, amendment of Schedule . . 
Rebate not to be paid after commencement of Act 
Rebate note not to be issued after commencement of Act 
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